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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES 


Plaintiff, 
Criminal No. 506-60 


Charge: First Degree 
HERBERT S. CAREY (38) : Murder, Robbery 
: (22 DCC 2401, 2901) 
Defendant. : 


v. 


DOCKET ENTRIES 
Proceedings 
Date 
1960 


June 13 Presentment and Indictment Filed (2 Counts) 
Copy of Indictment given to Deft. Cert. filed. 


Jun. 14 AFFIDAVIT for leave to proceed without prepayment of costs 
GRANTED .and filed. ORDER APPOINTING Francis L. 
Casey, Jr. as associate counsel to defend, ae (N) 
LETTS, J. 


ORAL REQUEST to VACATE APPOINTMENT OF John R. 
Fitzpatrick as counsel to defend, GRANTED; 
INDICTMENT READ; 


ARRAIGNED, Plea NOT GUILTY entered; 


Defendant REMANDED to the District 
of Columbia Jail; 

Attorney Francis L. Casey, Jr. present. 

LETTS, J. (Reporter-O'Neal) Cert. filed. 


CAPITAL LIST of Witnesses and Jurors served on Deft. at 
D. C. Jail on 7-5-60, filed 


MOTION of DEFENDANT for Mental Examination, filed. 
Cert. of Serv. 


ORDER for MENTAL EXAMINATION, ST. ELIZABETHS 
HOSPITAL for a PERIOD OF NINETY (90) DAYS, Filed. 
Attorney Francis L. Casey, Jr. present. 


Date 
1960 


2 
Proceedings 


(CONTINUED) Defendant not present. 


Oct. 


12 


McGUIRE, J. (Reporter-Deeds) 


Letter from Dale C. Cameron, M. D., Acting Superintendent, 
St. Elizabeths Hospital advising that Defendant is mentally 
competent to understand the proceedings against him, filed. 


CAPITAL LIST of Jurors served personally on Deft. at 
D. C. Jail on 10-14-@,, filed. 


SECOND MOTION of.DEFENDANT for a Mental Examination 
by a Psychiatrist of his choice, filed. Cert. of Serv. 


JURORS SWORN ON VOIR DIRE; JURY AND TWO (2) 
ALTERNATE JURORS SWORN: 

Walter Arnold Mrs. MarianW. Armstead Mrs. Neanya 
G. Davis Mrs. Marian L. O'Connell Mrs. Dorothy H. 
Williams Mrs. Corrine L. Ware Mrs. EvaA. Bright 
Clarence Pittman, Jr. Hewitt J. Thompson 

Miss Elizabeth Hambleton Frank H. Brown George E. 
Allen, Jr. a. 1. Mrs. Louise D. Dennis a. 2 William R. 
Kelly 


Case is RESPITED until to-morrow morning at 10:00 a.m.; 
ORDER DIRECTING REPORTER TO FURNISH ONE DAILY 
TRANSCRIPT OF PROCEEDINGS to DEFENDANT, FILED. 
Attorney Francis L. Casey present. Deft. REMANDED to 
the D. C. Jail; WALSH, J. (Reporter-E. Wells& E. 
Markwalter) Cert. filed. 


TRIAL RESUMED; same jury and alternate jurors; 

Case is RESPITED until to-morrow morning at 10:00 a.m.; 
Defendant REMANDED to the District of Columbia Jail; 
Attorney Francis L. Casey present. 

WALSH, J. (Reporter-E. Wells and R. Henderson) 

Cert. filed. 


TRIAL RESEMED; same jury and alternate jurors, 
Case is RESPITED until Monday morning at 10:00 a.m., 
Attorney Francis L. Casey present. 

WALSH, J. (Reporters - E. Wells, R. Henderson and 
E. Romig) Cert. filed. 


AS OF 10-25-60: 

SECOND MOTION OF DEFENDANT for a MENTAL EXAM- 
INATION by a psychiatrist of his choice, DENIED; 
Attorney Francis L. Casey present. 

WALSH, J. 
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Proceedings 


TRIAL RESUMED; same jury and alternate jurors; 

Case is RESPITED until to-morrow at 10:00 a.m.; 
Defendant REMANDED to the District of Columbia Jail; 
Attorney Francis L. Casey present. 

WALSH, J. (Reporter-E. Wells, E. Kaufman, R. Walker 
and R. Henderson) Cert. filed. 


TRIAL RESUMED; same jury and alternate jurors; 
Case is RESPITED until to-morrow morning at 10:00 a. m.; 
Defendant REMANDED To the District of Columbia Jail; 


Attorney Francis L. Casey present. 
WALSH, J. (Reporter-E. Wells, G. Nevitt, P. Mallon & 
E. Romig) Cert. Filed. 


TRIAL RESUMED; same jury and alternate jurors; 


Case is RESPITED untilta- morrow morning at 10:00 a.m.; 
Attorney Francis L. Casey present. Deft. REMANDED to 
D. C. Jail; WALSH, J. (Reporter-E. Wells, R. Walker 
andI. Watson) Cert. filed. 


TRIAL RESUMED; same jury and alternate jurors; 

Case is RESPITED until Monday Morning at 10: re a.m.; 
Attorney Francis L. Casey present. 

WALSH, J. (Reporter-E. Wells, R. neadebec: E. Romig) 
Cert. filed. 


TRIAL RESUMED; 


JUROR No. 5, Mrs. Marian W. Armstead, becoming unable 
to perform her duties is discharged from further consideration 
in this case. Alternate Juror No. 1, Mrs. Louise D. Dennis 
takes seat No. 5 in the jury box; 

Case is RESPITED until to-morrow morning at 10:00 a.m; 
Defendant REMANDED To the District of conn Jail; 
Attorney Francis L. Casey present. 

WALSH, J. (Reporter-E. Wells, R. Walker, G. Nevitt and 
R. Henderson Cert. filed. 


TRIAL RESUMED: same jury and alternate juror; 

Court order food for the jury; 

Case is RESPITED until to-morrow at 10:00 a.m.; 
Defendant REMANDED to the District of Columbia Jail; 
Attorney Francis L. Casey present. 

WALSH, J. (Reporter-E. Wells, G. Nevitt, B. Williamson) 
Cert. filed. 
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Proceedings 


TRIAL RESUMED; same jury and alternate juror; 
Alternate Juror discharged; 

JURY RETIRES to DELIBERATE; 

Court orders food for the jury; 


VERDICT: Guilty of Manslaughter on Count 1; 


Guilty of Robbery on Count 2; 
Case is REFERRED to the Probation Officer of the Court; 


Defendant REMANDED to the District of Columbia Jail; 
GOVERNMENT'S requested instruction #1, FILED; 
DEFENDANT'S requested instructions 1-12, FILED; 
NOTE FROM JURY, filed; 

Attorney Francis L. Casey present. 

WALSH, J. (Reporter-E. Wells and B. Williamson) 
Cert. filed. 


TRANSCRIPT OF PROCEEDINGS: 
Vol. 1, Pages 1- 88, 10-25-60; 
Vol. 2, Pages 89 - 172, 10-26-60; 
Vol. 3, Pages 173 - 307, 10-27-60; 
Vol. 4, Pages 308 - 473, 10-31-60; 
Vol. 5, Pages 474 - 667, 11-1-60; 
Vol. 6, Pages 668 - 824, 11-2-60; 
Vol. 7, Pages 825 - 1019, 11-3-60; 
Vol. 8, Pages 1020 - 1203, 11-7-60; 
Vol. 9, Pages 1204 -1330, 11-8-60; 
Vol. 10, Pages 1331 - 1390, 11-9-60, filed. 
Clerk's Copy (Reporter-Wells) 


ORDER in compliance with the Comptroller General's Order 
No. B-139703, dated 8-27-59 allowing Dr. Odenwald 

FIFTY DOLLORS ($50.00) for examination of the deft. 

And an additional FIFTY DOLLORS ($5v.00) for his 
appearance as an expert witness on 10-31-60, filed. WALSH J. 


SENTENCED to imprisonment for a period of 

FIVE (5) YEARS TO FIFTEEN (15) YEARS on Count 1 
(Manslaughter; FOUR (4) YEARS To TWELVE(12) YEARS 
on Count 2; 

said sentence to run CONSECUTIVELY with the sentence 
imposed in Count 1; 

Defendant REMANDED to the District of Columbia Jail. 
Attorney Francis L. Casey present. 

WALSH, J. (Reporter-E. Wells) 
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Proceedings 


JUDGMENT & COMMITMENT of 12-2-60, filed. WALSH J. 


NOTICE OF APPEAL, FILED. Clerk's Fee of $5. 00 paid 
and credited to the U. S. 


REFUSAL of DEFENDANT to sign election against service 
of sentence, filed. 


TRANSCRIPT OF PROCEEDINGS 12-2-60, filed. 
Clerk's Copy (Reporter -Wells) 


TRANSCRIPT OF PROCEEDINGS: 
Vol. 1, Pages 1 - 88, 10-25-60; 
Vol. 89 - 172, 10-26-60; 
Vol. 173-307, 10-27-60; 
Vol. 308-473, 10-31-60; 
Vol. 474-667, 11-1-60; 
Vol. 668-824, 11-2-60; 
Vol. " 825-1019, 11-3-60; 
Vol. " 1020-1203, 11-7-60; 
Vol. " 1204-1330, 11-8-60; 
Vol. 10," 1331-1390, 11-9-60, filed. 
Attorney's Copy (Reporter -Wells) 


Order granting appellant leave to transmit Record on 
Appeal in Forma Pauperis Walsh, J. 


Filed June 13, 1960 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Holding a Criminal Term 
THE UNITED STATES OF AMERICA : Criminal No. 506-60 
Vv. : Grand Jury No. 639-60 


HERBERT S. CAREY mS Violation: 22D.C.C. 2401 
(First Degree Murder 
22D. C. C. 2901 


(Robbery) 


On or about May 19, 1960, within the District of Columbia, 


The Grand Jury charges: 
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Herbert S. Carey, purposely and with deliberate and premeditated 
malice, murdered Beulah Butler, by means of stabbing her with a 
knife. 

SECOND COUNT: 

On or about May 19, 1960, within the District of Columbia, 
Herbert S. Carey, by force and violence and against resistance and 
by sudden and stealthy seizure and snatching and by putting in fear, 
stole and took from the person and from the immediate actual poss- 
ession of Beulah Butler, property of Beulah Butler, of the value of 
about $44.00, consisting of $44.00 in money. 

/s/ Oliver Gasch 


Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: 


Foreman 


[ Filed Jan. 19, 1961] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


Tuesday, October 25, 1960. 
Washington, D. C. 


* * * 
DR. RICHARD WHELTON 
was called as a witness by the United States and, being first duly 


sworn, waS examined and testified as follows: 


DIRECT ERAMINATION BY MR. LOW BES 
* * 


Q. And among soit other duties you are "ales and ave been for 
some time a deputy coroner for our district; is that right? A. That 
is right. 

* * * * * 

Q. Now, Doctor, I want to direct your attention to the evening 
hours of Thursday, May 19th, and the location of 1348 Irving Street, 
Northwest, Washington, D. C. 
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I think you went out to those premises that evening, didn't you, 
Doctor? A. Yes, I responded to a call from the Homicide Squad. 

Q. And when you got out there did you have occasion to examine 
the remains of a female identified to you by someone there as with the 
name Beulah Butler? A. That is right, sir. 

Q. And can you tell His Honor and the ladies and oa ieuide of 
the jury whether or not you pronounced Beulah Butler dead at that time? 
A. I did, sir. : 

* * * * * 

Q. And, Doctor, can you tell His Honor and the jury whether 
or not you made a determination from your examination as to the 
direction of this wound, by that I mean, was it straight in, was it down, 
or how it went? A. The direction of the wound was from front to rear and 


slightly downward in direction. 


*x * * * 
CROSS EXAMINATION 
BY MR. CASEY: 
* * * * * 

Doctor, did you determine whether or not Mrs. Butler had been 
drinking, that is, consuming alcohol, before her death? A. Yes, sir. 
The level was 0.06 in the blood. 

Q. Do you have a record of that there, Doctor? A. I don't here. 


I checked the records in the Coroner's office. 


Q. And what was the percentage, Doctor? A. .06 percent. 
Q. .06? A. Yes, sir. | 
Q. Does that indicate she had been consuming alcohol? 


A. Yes, sir. 


* * * * 


REDIRECT EXAMINATION 
BY MR. LOWTHER: 


* * * * * 


Well, let me see if I can get at it this way, Doctor. 
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As a medical man and a deputy coroner, would you have an 


opinion for His Honor and these ladies and gentlemen of the jury, that 
ethyl alcohol by volume, blood, point 06, whether or not Beulah Butler 
at the time that she was stabbed was drunk or not? A. No, sir, I don't 
believe she could be considered drunk with that level. 
* * * * 
IRVING L. RHONE 
was called as a witness by the United States and, being first duly sworn, 


was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. LOWTHER: 

Q. Now, Officer, your full name is Irving L. Rhone, R-h-o-n-e; 
is that right? A. Yes, sir. 

* * * * * 

Q. At what time, Officer Rhone, did you arrive at those 
premises, 1348 Irving Street? A. It was about 9:20 p.m. 

*x * * * * 

Q. When you went inside, did you have occasion to find a person, 
that is, did you find this person who was identified to you as Beulah 
Butler? A. Yes, I found her. 

Q. Where did you find the body, Officer? A. The body was on 
the couch in the dining room. 

Q. And did you examine the body yourself, Officer? 

A. I looked at the body. It was in an unconscious condition. 

Q. Did you try for pulse or anything? A. Well, I listened for 
breathing and watched to see whether there was a pulse. 

Q. Did you get any breathing at all? A. No breathing at all. 

Q. Any pulse? A. No pulse. 

* * * * * 

Q. Now, after you found the deceased in that condition, that 

this lady Beulah Butler was dead, did you have occasion you yourself or 


have anyone else call for further assistance from the Metropolitan 
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Police Department? A. Well, there was no telephone at the premises. 
The box was right at the corner, and I ran out and called the precinct 
and had them to notify, to send the ambulance, and also notify the 
Homicide Squad. 

* * * * * 

Q. Now, during the time that you were in 1348 Irving Street, 
Northwest, that evening, Officer Rhone, did you have occasion to see 
this defendant Carey seated over here? A. No, I didn't 

* * * * * 

Q. Did you search for a bicycle pump, officer? A. Yes, I did, sir. 

Q. Did you find one? A.No, sir. 

MR. LOWTHER: That is all. 

* * * 
JOSEPH FRYE 
was called as a witness by the Government, and having been duly sworn, 
was examined and testified as follows: , 
DIRECT EXAMINATION 
BY MR. LOWTHER: 


Q. Sergeant, your name is Joseph Frye, F-r-y-e, is that right? 
A. That is right, sir. 

Q. And you are a member -- a sergeant in our Metropolitan 
Police Department here in the District of Columbia? A. That is correct. 


* * * * ok 
Q. Now, did there come a time when you were, as part of your 
investigation, when you, yourself, alone remained at premises 1363 
Euclid? A. That is correct. I remained. 
* * * * 3 
Q. Now, after you were there alone in the -- at 1363 Euclid, 
did you have occasion at any time to see this defendant Carey, who is 
seated over here in the light blue sweater? A. Yes, sir, I did. 
Q. And where did you first see him, Sergeant? Where were 


you and where was he when you first saw him in reference to premises 
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1363 Euclid? A. As you entered the door on Apartment 3 on the 
second floor front of 13€3 Euclid, I was sitting on the arm of an over~- 
stuffed chair to the left of the door, looking down the stairway. 

I heard the defendant's footsteps coming up the stairs and as he 
come on up there was a bend or turn in the stairway, I seen him. He 
didn't see me, but as he walked up and started in the door, I said, 

"Mr. Carey.” 

He says, "That is correct. You are looking for me." 

His next statement was, "Is she dead yet?" 

I said, "Yes, she is.” 

He stood there with a stunned look on his face and walked over 
there and sat down in the overstuffed chair to the right of the door, 
inside of Apartment 3, and put his hands up around his face and stayed in 
that position moaning for a couple of seconds. 

And then he reached into his pocket and pulled out a half-pint 
bottle of whiskey. And it was approximately, oh, 1 would say -- 2 
double shots gone out of that half pint bottle. 

He set it over on the table and left it there. 

Q. Now, during the time that you were in the premises with -- 
you placed him under arrest then, Sergeant, did you? A. That is 
correct, sir. 

Q. Tell His Honor and the jury what time of the evening of May 
19 it was that you placed the defendant Carey under arrest? 

A. On the wall opposite where I was sitting or standing at that particular 
time, there was an electric clock that said 10:51 p. m.. I checked my 
wristwatch. It said 10:51 p. m. 

Q. And after you placed him -- Carey under arrest, Officer, can 
you tell His Honor and these ladies and gentlemen of the jury, did any 
other police officers come back to premises 1363 Euclid, Apartment 3? 
A. Yes, sir. It was right after he set the half pint bottle of whiskey 


on the table and had set back in the chair, that Detective Sergeant Payne 


-- Iam wrong. It is Kelly and Southcomb, come into the room. 
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Q. And Detective Kelly is Homicide and Detective Southcomb 
is No. 10? A. That's right, sir. 
Q. Allright. Now -- no other questions. 
CROSS EXAMINATION 
BY MR. CASEY: 
* * * * * 
Q. Now, Officer, you testified on direct examination that when 
the half pint bottle of whiskey was placed on the table, there were about 
two shot glasses missing from it? A. I would say, approximately 


Q. Now, sir, when Mr. Carey took the half pint of whiskey from 
his pocket, how much whiskey, if any, was missing from the half pint 
bottle? A. The -- approximately two shots, sir. 

Q. Officer, is it not a fact that when Mr. Carey walked into your 
presence, and you told him that Mrs. Butler was dead, that Carey then 
asked -- took out the half pint bottle and asked you if he could take a 
drink because he was very nervous? A. He did that, sir, andI told him 
no. 

Q. Didn't you tell him he could take a drink, but to take it before 
the lieutenant arrived? A. No, sir. 3 

Q. So that any whiskey that was missing from that half pint 
bottle, when it was placed on the table, had been consumed by Mr. Carey 
before he came into your presence? Is that correct? A. That is correct, 
sir. 

Q. Thank you very much, Sergeant. 

MR. CASEY: Nothing further, Your Honor. 

THE COURT: Wait just a moment, please. 


Sergeant, what condition was the defendant in when you observed 


him? 

THE WITNESS: He had a strong odor of alcohol on his breath. 
His conversation was understandable. There was no lisp, no staggering. 
I seen nothing if I seen the man walking on the street that would make me 


place him under arrest. 

THE COURT: Eyes? 

THE WITNESS: The eyes were -- well, they were streaked, 
but they were not bugged out or bulgy. 

THE COURT: And his walking? 

THE WITNESS: He was steady on his feet, sir. 

THE COURT: Allright. You may step down. 

MR. LOWTHER: Call -- 

MR. CASEY: May I ask one further question? 

THE COURT: Yes. 

FURTHER CROSS EXAMINATION 
BY MR. CASEY: 

Q. The observations that you just expressed under questioning 
by the Court were made after 10:51 on the night of May 19, is that 
correct? A. Sir, they were made at the time that I first observed Mr. 
Carey coming up the steps and when he walked into my presence under the 
light there. 

Q. What is your best approximation of that hour, sir? 

A. Approximately 10:50 to 10:52. 

Q. Sometime in that two-minute period between 10:50 and 10:52? 
A. That is correct. That is the best I can do. 

Q. Thank you, Sergeant. 

THE COURT: You may step down. 

* * * 
BERNARD KELLY 
was called as a witness by the Government, and having been duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. LOWTHER: 


* * * * * 


Q. And will you kindly tell, if you will, please, Detective Kelly, 


His Honor and these ladies and gentlemen in the jury box, where did 
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you find that knife in Apartment 3 of 1363 Euclid Street? A. Upon 
arrival at 13€3 Euclid Street, I was told by Sgt. Frye -- ! 

Q. Never mind what Frye told you. Did you have a conversation 
with him? A. I hada conversation with Sgt. Frye. 

Q. Allright. Now, as a result of that conversation, go on from 
there -- A. Asa result of that conversation, Herbert, the defendant, 
Herbert Carey, was identified to me and at that time I told the defendant, 
I identified myself to him and told him at that time that he did not have 
to say anything to me at all about this thing, that he didn't have to make 
any statement, but if he did make a statement that it would be used 
against him. : 

And at that time, he said he would say anything, so I asked him 
the question, 'What happened?" 

He said, "I stabbed Beulah." 

I said, "Where is the knife?" 

He said, "Right up there." 

And he was pointing to a shelf which had a clear colored vase. 

I reached into the vase and took out this knife and I showed it to the 
defendant and asked him if this was the knife with which he stabbed 
Beulah, and he said it was. 

Q. Now, at the time, Detective Kelly, that you removed this 
knife, which is marked for identification purposes, at this time, as 
Government's Exhibit No. 1, from that clear vase up there after Carey 
told you where it was, that he had stabbed her, do you recall whether 


or not the knife was opened, the blade opened as I ‘now hold it before you 
in my hand, or was it with the blade closed? | 

A. AsIrecall, sir, the blade was closed. 

Q. And from the time that you picked this knife out of that clear 
colored vase, you had it in your possession and turned it into the 


Property Office, did you? A. Yes, sir. 

Q. Now, did -- what time was it, as best you recall it, Officer 
Kelly, Detective Kelly, when you got to premises 13€3 Euclid and 
advised this defendant that he didn't have to say anything to you, etc. 
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When was it you first got there that evening? A. Mr. Lowther, as I 
recall, it was around 11 p.m. 

Q. Now, did Carey, this defendant here, have anything else 
to say to you, Detective Kelly, over in the premises there at Apartment 
3, other than that he stabbed Beulah and there was the knife, after you 
told him of his rights? A. No, sir, we had no more conversation at 
that time. 

Q. Now, did there come a time when you went over from 1363 
Euclid Street, Apartment 3, over to the 10th Precinct? A. No, sir. 

Q. You did not go to No. 10? A. No, sir. 

Q. Where did you go from 1363 Euclid? A. I went to the Hom- 
icide Squad office accompanied by Officer Rhone, William Lathan Champ, 
and there may have been someone else. I went to the Homicide front 
office. 

Q. So that you did not further question this defendant over at 
No. 10 precinct? A. No, sir. I never went to No. 10. 


Q. Now, did there come a time later on that evening when you 


again had occasion to see this defendant Carey in the office of the 
Homicide Squad over here at Police Headquarters? A. Yes, sir. 
Q. And what time of the evening was that, please? 
A. As far as I can remember, Mr. Lowther, that was around 11:30 p.m. 
Q. And you -- 
MR. LOWTHER: Your Honor, may this be marked for identification 
purposes? 
THE COURT: So identified. 
MR. LOWTHER: As Government's Exhibit No. 5, I believe it is. 
THE DEPUTY CLERK: Government's Exhibit No. 5 marked for 
identification. 


(Statement of Herbert S. Carey marked 
as Government's Exhibit No. 5 for 
identification. ) 


MR. LOWTHER: Excuse me. I am Sorry. 
(Now shows this to Mr. Casey.) 


BY MR. LOWTHER: 

Q. You take a look at this, if you will, Detective Kelly, at 
Government's 5, do you recognize that, sir? 

(The witness looks at the exhibit.) 

A. Yes, sir. 

Q. And before that -- your signature appears on there, doesn't 
it? A. Yes, sir. 

Q. Onthe second page thereof? A. Yes, Sir. 

Q. On the bottom of the first, too? A. And it is also on the 
bottom of the first page, sir. 

Q. And now, before -- who physically typed that statement up, 
Officer Kelly? A. I did, sir. 

Q. You did yourself? A. Yes, Sir. 

Q. And was this defendant Carey present over at Homicide when 
you typed it? A. He was, sir. 

Q. Now, when you got all through typing the statement, can you 
tell His Honor and these ladies and gentlemen whether or not it was read to 
Carey, or whether he read it himself, or what happened in that regard? 
A. The defendant Herbert Carey read the statement himself, ‘sir, 

Q. And thereafter, can you tell His Honor and these ladies 
and gentlemen of the jury, after he read the statement, did he sign it 
any place? A. He signed it on the first page and he also signed it on 
the second page. | 


Q. Now, that statement was commenced at what time that 
evening? A. At 11:40 p.m., sir. 


Q. And were there any interruptions in that statement, do you 
recall, sir? A. Yes, there was an interruption. 

Q. What was the interruption, if you recall? A. The inter- 
ruption, the defendant Herbert Carey, asked to go to the bathroom and 
he was given that permission and he went. 

Q. Did you note that inthere? A. Yes, sir, I noted 'that in 
the statement. 
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Q. Now, prior to the time that you started typing the statement, 
that you have before you, Government's 5, had you had conversations 
with Carey, that is, oral conversations, over at Homicide, about what 
had happened up at the Butler household, the deceased, the dead lady's 
household, earlier that evening? A. No, sir. The only oral con- 
versation I had other than this is the one that I told you about on Euclid 
Street. 

Q. About the knife? A. Yes, sir. 

Q. Now, in order to type this statement up and these answers, 
etc., on here, who asked the questions, if any, that are contained in 
there, Detective Kelly? A. I asked the questions, sir, and I typed the 
statement. 

Q. And when you Say you typed the statement, with respect to the 
answer parts of that statement, if such there be in there, who gave the 
answers that you typed in that statement? A. The defendant Herbert 
Carey, sir. 

Q. Now, prior to the time that you took that statement from him, 
had you promised Carey anything to give you a statement? A. No, sir. 

Q. Had you threatened him, sir, in any way? A. No, sir. 

Q. Had you used any physical force at allonhim? A. No, sir. 

Q. Had any other officer in your presence used any physical 
force on Carey before you got the answers that are contained in that 
statement there? A. No, sir. 


Q. Did you -- can you tell His Honor and the jury, prior to the 


time that you questioned him, as is in that statement, there, did you 


advise him of his constitutional rights? A. Before taking the 
statement, I advised the defendant Herbert Carey again of his rights, 
telling him that I was now going to take a typewritten statement and he 
did not have to answer any questions, but if he gave his permission to 
give this statement, that it would be used at his trial, if it became 
necessary. 


Q. Now, then, Detective Kelly, I want to ask you this question. 
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During the time that you were talking with this defendant Carey over there 
at Homicide, before you started typing that statement up, did you smell 
alcohol on his breath? A. Yes, sir. 

Q. Could you or could you not understand him when he’ Spoke to 
you? A. His speech, as far as I was concerned, was coherent, sir. 


Q. Did you have occasion to see him walk over in the Homicide 


Squad office? A. I did, sir. 

Q. Can you tell His Honor and these ladies and gentlemen of the 
jury whether or not there was anything unusual about his manner of 
walking? By that I mean, was he staggering or weaving or anything like 
that? A. He was not staggering. He was not unsteady on his feet, sir. 

Q. How long have you been on the force, sir? A. I have been on 
the Police Department for 13 years. 

Q. And during that period of time, I take it that you have had 
occasion -- well, probably, before you got on Homicide, mostly, to have 
arrested people and charged them with drunkenness, have you not, sir? 
A. I have. 

MR. CASEY: I object, Your Honor. It's irrelevant and immaterial. 
The officer explained what he observed and it isn't proper for him to express 
any opinion or conclusion and I think that's what he is leading up to. 

THE COURT: The objection is overruled. 

BY MR, LOWTHER: 

Q. Your answer, Detective Kelly. A. On numerous occasions, 
sir. 

Q. Now, based on your experience over these 13 years as a 
police officer, and the numerous arrests that you made of people for 
intoxication, can you tell His Honor and the jury whether, in your 
opinion, before -- I am talking about Homicide now, -- before or during 
the time that you took the answers that this defendant Carey gave you in 
that statement over at Homicide, in the late evening hours and the very 
early morning hours of 19th and 20th, was he drunk? A. In my opinion -- 

MR. CASEY: Objection, Your Honor, on two counts. 
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One, it asks for a conclusion and, secondly, the period is too broad, 


from the late evening hours to the early morning hours, I don't think we 
know just what period -- 

THE COURT: The objection is sustained. 

MR. LOWTHER: I want to be heard at the Bench, if Your Honor 
please. 

THE COURT: All right. 

(At the Bench.) 

MR. LOWTHER: Your Honor, I don't mean to argue with the 
Court's ruling, but I have tried one or two cases around here, and 
every case where drunkenness is raised, I have always found it to be 
a proper question to ask the officer's background -- I could even ask a 
lay person's background -- and ask him whether or not, in their opinion, 
the man was drunk. 

And I don't mean -- you understand clearly that I respect your 
ruling. 

THE COURT: But the objection is sustained on the time. 

MR. LOWTHER: Oh. I will clarify that, if that's all itis. I 
probably got that balled up myself. 

(In open Court.) 

BY MR. LOWTHER: 

Q. May I clarify this about the time. Let me go at it this way. 

During the whole period of time from the time that you first saw 
this defendant Carey over there at the Homicide office, until you got 
through taking that statement, was he, in your opinion, drunk? 

MR. CASEY: Objection, Your Honor. Calls for a conclusion. 

THE COURT: The objection is overruled. 

THE WITNESS: No, sir. 


* * * * * 


Wednesday, October 26, 1960 
Washington, D. C. 


* * 
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BERNARD KELLY 
resumed the witness stand, and having been previously duly sworn, 


was further examined and testified as follows: 
DIRECT EXAMINATION (Resumed) 

THE DEPUTY MARSHAL: The witness was sworn yesterday, 
Your Honor. 

THE COURT: You realize that the oath which you took osteniae 
carries over to your testimony now? 

THE WITNESS: Yes, sir, I do. 

THE COURT: You may proceed. 

BY MR. LOWTHER: 

Q. Now, Detective Kelly, I think we reached the point eae 
where I was questioning you with reference to Government's Exhibit 5 
here, and you had told His Honor and the jury the circumstances before 
and during the -- and also after -- Carey signed his name to that 
statement. 

MR. LOWTHER: I am offering Government's Exhibit No. 5 at 
this time, Your Honor. ; 

MR. CASEY: May we approach the Bench, Your Honor. 

THE COURT: You may. 

.. (At the Bench) 

MR. CASEY: If the Court please, I object to the admission of 

Government's No. 5. I believe that it violates the rule enunciated 
by the Mallory case and Rule 5 of Federal Rules of Criminal Procedure. 

Directing your attention -- 

THE COURT: Wait just a moment. Ladies and gentlemen of the 
jury, you will be excused for a few minutes. 

(The jury leaves the courtroom.) 

THE COURT: You are raising the question on the Mallory Rule? 

MR. CASEY: Yes, Your Honor. : 

THE COURT: Well, we can go into the matter in the absence of 
the jury far better than up here at the Bench. : 
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(In open Court out of the presence of the jury.) 
MR. LOWTHER: I want to put him back on the stand outside 


of the presence of the jury. 
THE COURT: All right. 
(Whereupon, the witness resumed the stand.) 


BY MR. LOWTHER: 
This statement was started at what time? A. At 11:40 p.m., 


. Onthe 19th? A. On the 19th, May, 1960. 

Q. And it was.completed at what time? A. It was completed 
at 12:40 a.m. on May the 20th, 1960. 

Q. It was approximately an hour to type the statement and get 
the answers and the signatures with the one interruption there of 5 
minutes to go to the bathroom? A. Yes, Sir. 

Q. Now, after you completed that statement, or after the 
statement was completed, where was Carey, the defendant, put? 
A. The defendant was then sent to the Identification Bureau and thence to 
the cell block. 

Q. And did you question him any longer that evening? 
A. No, sir. 
Q. Do you have personal knowledge of the time that he was arraigned? 
A. I don't have personal knowledge of the time that he was arraigned, 
but as I remember it, sir -- 

MR. CASEY: I object, Your Honor. This is not his personal 
knowledge. 

THE COURT: The objection is sustained. 

BY MR. LOWTHER: 

Q. Were you there at the time of arraignment? A. No, sir. 

Q. Allright. Was Officer Payne there? A. I -- 

MR. CASEY: I object to that, Your Honor. If he wasn't there, 
he can hardly testify except to hearsay -- 

THE COURT: Counsel may ask if he knows. 


BY MR. LOWTHER: 

Q. Do you know whether Officer Payne was there? A, I don't 
know, sir. I don't think so. 

Q. And you didn't question him any more that night? A. No, sir. 

MR. LOWTHER: I have no other questions of the officer. 

MR. CASEY: If the Court please, we object to the admission 
of Government's No. 5 which has been offered. 

Your Honor will recall the testimony in this case which has been, 
I think, unanimous from the police officers -- 

MR. LOWTHER: Wait a minute. I don't mean to interrupt my 
friend here, but I am not through putting on testimony. I want to get 


the time of arraignment, so you will have that in mind before you hear 


legal argument. 

THE COURT: You agree, do you not, Mr. Casey? 

MR. CASEY: Yes, I -- 

THE COURT: That it is material to you to know the time of 
arraignment. 

MR. CASEY: If Mr. Lowther has something further to offer, 

Your Honor, I will be happy to have it offered. 5 

MR. LOWTHER: May this witness be excused temporarily? 

THE COURT: Certainly. You may step down. 

(Whereupon, the witness left the stand.) 

Whereupon, GILLESPIE SOUTHCOMB 
was called as a witness by the Government, and having been previously 
duly sworn, was further examined and testified as follows: 
FURTHER DIRECT EXAMINATION 
BY MR. LOWTHER: 

Q. Now, first of all -- 

THE COURT: Wait a minute. For the record will you give his 
name? 

BY MR. LOWTHER: 
Q. Yes. Your name is Detective Gillespie Southcomb, from 
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No. 10 Precinct, who was sworn and testified yesterday in this matter? 
A. Yes, Sir. 

MR. CASEY: If the Court please, I object. Detective Southcomb 
has been in the courtroom during the testimony of other police officers, 
particularly, the testimony of Detective Kelly, whose testimony is 
pertinent to what I am sure Detective Southcomb would be apt to testify 
to at this time. 

THE COURT: Your objection is overruled. 

BY MR. LOWTHER: 

Q. You realize that the oath you took yesterday carries over to 
any time you are on the stand, don't you? A. Yes, sir. 

Q. Now, first of all, were you present at the arraignment of 
the defendant Carey, Officer Southcomb? A. I was, sir. 

Q. And he was arraigned where? A. In Municipal Court. 

Q. When? A. 10 a.m. on May the 20th, 1960. 

Q. Now, one last thing. After you left here yesterday, did you 
have occasion to look at the Arrest Book up at No. 10 Precinct in reference 
to Carey? A. I did, sir. 

Q. And can you tell His Honor what that book shows in reference 
to the time that Carey was booked up there? 

MR. CASEY: I object to that, Your Honor. The proper way to 
have that admission would be to offer the Arrest Book, not what this 


officer says he saw from it. If it is admissible, the record is admissible. 


THE COURT: Well, Mr. Casey, we are proceeding now on two 
items, as the Court understands it: one is the booking of the defendant, 
which is a matter of record. 

The other is arraignment, which is also a matter of record. 

Do you agree? 

MR. CASEY: Yes, Your Honor, but I think the way to prove the -- 
what the record shows, the Arrest Book shows, is to offer the Arrest Book. 

THE COURT: Well -- 

MR. LOWTHER: Oh, I will lug that down here if Your Honor 
wants it. I am just trying to find out from the officer what he read on it. 
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THE COURT: All right. The objection is overruled and you 
may proceed. 

BY MR. LOWTHER: 

Q. What did the Arrest Book show as to the time of booking up 
there at No. 10, of Carey in the evening hours of Thursday, May the 19th? 
A. The Arrest Book shows the defendant booked at 11:15 p.m., May the 
19th, 1960. 

MR. LOWTHER: No further questions of the officer. 

THE COURT: Any questions of the officer? 

MR. CASEY: Yes, Your Honor. 

FURTHER CROSS EXAMINATION 
BY MR. CASEY: 

Q. Officer, you have been in the courtroom, have you,, Since 
you testified yesterday? A. Yes, sir. 

Q. And you have been in the courtroom Since you testified yes- 
terday during the testimony of what witness or witnesses? 

A. Well, Detective Payne, Detective Kelly. 

Q. And you heard Detective Kelly's testimony not only at the 
close of Court yesterday afternoon, but again after the opening of Court 
this morning, before you were again called to the stand? A. Yes, sir. 

Q. Were you asked to bring the Arrest Book to Court this 
morning, sir? A. No, sir. 

Q. The Arrest Book from No. 10 Precinct? A. No, sir. 

Q. You did take a look at it after returning to the Precinct 
yesterday afternoon, at the close of Court? A. Yes, sir. 

Q. Thank you, officer. 

MR. CASEY: Nothing further. 

MR. LOWTHER: That completes my evidence, Your Honor. 

* * * * *, 

THE COURT: All right. The Court rules that the action of the 
police in this case is not violative of the language of the Mallory Rule, 
of the Porter case, or the Trilling case. 
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Consequently, the objection of counsel for the defendant will be 
denied and the Government's No. 5 will be received in evidence. 

Bring the jury in. 

BERNARD KELLY DIRECT EXAMINATION (Resumed) 

MR. LOWTHER: Members of the jury, Government's No. 5 
reads as follows. 

BY MR. LOWTHER: 

Q. It was all typewritten by you, Officer Kelly, was it? 

A. Yes, sir. 

MR. LOWTHER: "Office of the Homicide Squad, Metropolitan 
Police Department, Washington, D. C., Thursday, May 19th, 1960. 
Statement started at 1140p. m. 

"Question by Detective Bernard F. Kelly: 

Q. What is you full name, age and place of residence? 

A. Herbert Samuel Carey, 38 years old, I live at 1348 Irving Street, N.W. 

"By Detective Bernard F. Kelly: 

"Herbert Samuel Carey, you are being held on account of 
the death of Beulah Butler, colored, female, who was pronounced dead 
at 10:35 p.m., May 19, 1960, this death being caused by her being 
stabbed, while in premises, 1348 Irving Street, M.W., about 7:00p. m., 
May 19th, 1960. 

'T now ask you if you want to make a complete statement telling 
what knowledge you have of this stabbing, So that it can be taken down 
in typewritten form. 

*Before making such a statement I advise you that your state- 
ment must be made freely and voluntarily; also that your statement 
will be used in court at your trial, if it becomes necessary. 

‘After hearing what I have told you, do you want to make a 
complete statement?’ 

"Answer by Herbert Samuel Carey: Yes." 

May I have leave to sit down, Your Honor? This is going to 
be long. 
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THE COURT: Yes, you may. 
MR. LOWTHER: Thank you. 
"Answer by Herbert Samuel Carey: Yes. 
"Questions by Detective Bernard F. Kelly: 
Q. How long have you known the decedent, Beulah Butler? 
A. I have known her about 12 years. 
Q. While in premises, 1348 Irving Street, N. W. about 7:00 p. m., 
May 19, 1960, did you have some trouble with Beulah Butler which led 
to her death? A. Yes. 
"By Detective Bernard F. Kelly: 
"Now, Herbert Samuel Carey, tell me in your own words 
what occurred which resulted in this stabbing.'" 
And then in parenthesis, "(Statement interrupted at 11:55 p.m., 
Samuel Herbert Carey requested to go to bathroom.)" 


And then still in parenthesis, "(Herbert Samuel Carey re- 


turned and statement resumed at 12 midnight.)" 
BY MR. LOWTHER: 

Q. Officer Kelly, right there, let me ask you this, if you don't 
mind. Would you explain the circumstances? I mean, was there a 
request made by this defendant that he might relieve himself? 

A. Yes, sir. 

Q. And did you allow that request, did you? A. I did, sir. 

MR. LOWTHER: Allright. This is the statement 

"During the early part of May" -- Iam sorry -- 

"During the early part of the day, May 19, 1960, I don't know 
what time it was, but it was light, she told Georgia, that's my wife, to 
get out of the house, she didn't want her in there anymore. 

"I was working on a bicycle out on the back porch. She came out 
to where I was working on the bicycle and she told me that she wanted 
Georgia to get out of the house and stay out. 

"IT told her that Georgia was my wife and as long as I stayed 
there she (Georgia)could stay there. Muss Butler picked up a bicycle 
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pump and hit me in the head with it.” 
And then in parenthesis, "(Herbert Samuel Butler," -- 
BY MR. LOWTHER: 
Q. I guess you meant "Carey," didn’t you? A. Yes, sir. 
".-showed a laceration in the front part of his head.)" 
BY MR. LOWTHER: 
Q. Will you tell His Homor and these ladies and gentlemen of the 
jury what that laceration was, where it was and what he showed you? 
A. At that time, the defendant showed me a cut that was in the top 
of his head, which at that time was fresh, sir. 
It was not bleeding, but it was a fresh laceration. 
Q. All right. 
MR. LOWTHER: Now, the statement goes on, -- showed his 
laceration. 
"T then told her that I was going to kill her, but I didn't know 
that I was going to do it then. There is a porch outside of my room 
on the second floor rear, that is where I was fixing the bicycle. 
“After she hit me she went downstairs. Georgia and I then came 


downstairs and Miss Butler was standing at the front door. I walked up 


to her and I told her that I was going to kill her, I had my knife in my 
pocket. : 

"T took it out and I walked up to her and I stabbed her. She fell and I 
and Georgia picked her up and took her to the sofa in the dining room 
and I felt her pulse. 

"The lady next door," in parenthesis, "(Mamie Stokes) asked 
Georgia and I what had happened when we were picking her up and I 
told her that she had fainted. 

‘When I felt her pulse, she was not breathing. I told the woman 
next door," in parenthesis, "(Mamie Stokes) to call the police. 

"T left Georgia at the house, 1348 Irving Street, N. W., andI 
went around to Champ's," in parenthesis, "(William L. Champ), 
Georgia's father, and told him what had happened and call the police. 
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"He told me that he did not want to get mixed up in it. 

"Tl then went down to the Whitelaw Hotel and rented a room. I 
just went into the room and came out. I then went back up to Champ's 
house and the Sergeant locked me up. 

"Questions by Detective Bernard F. Kelly: 

Q. I now show you a brown handled pocket knife with "BOKER 
TREE BRAND' on handle, also initial 'K' and ask you if this is your 
knife and the knife you used to stab the decedent, Beulah Butler? A. Yes.” 

* * * * * 

MR. LOWTHER: 

"Q. How much have you had to drink? A. I couldn't say, but 
I have drank a whole lot. | 

Q. Did you take any money from the decedent, Beulah Butler? 
A. Yes, I took all of it because it was bloody, I took it from her breast. 

Q. Do you know the amount of money you took? A. Far asI 
know it was $44, all one dollar bills. 

Q. Where was Georgia, your wife, when you stabbed the decedent, 
Beulah Butler? A. Standing right behind me. 

Q. Have you had any previous trouble with the decedent, Beulah 
Butler? A. No, this is the first time, I have been living there three years. 

Q. How much did your wife, Georgia Lane Carey, have to drink? 
A. Same amount I had. 

Q. How much did the decedent, Beulah Butler have to drink? 
A. I don't know, she had been drinking before I got there. 

Q. How do you know she was drinking before you got there? 
A. I can always tell because she begins whooping and hollering. 

Q. Is Georgia Lane Carey your legal wife, by that I mean, were 


you married by a preacher? A. No, she is my common-law wife, her 


name is Georgia Lane Freeman. 
Q. How far did you go in school? A. Third year of high school. 
Q. Can you read and write? A. Oh, yes. 


Q. Have you made your statement and answered my questions 
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freely and voluntarily, without any force or promises being made or 
used by anyone to obtain the same? A. Yes. 

Q. Is there anything you want to add to your statement that 
has not already been covered? A. Not that I know of. 

"Statement finished at 12:40 a.m., Friday, May 20, 1960, and 
typed by Detective Bernard F. Kelly." 

* * * 
CROSS EXAMINATION 
BY MR. CASEY: 

Q. Did you smell alcohol on Mr. Carey's breath when you took 
the statement, Officer? A. There was an odor of alcohol on his breath, 
Mr. Casey. 

Q. Now, Officer, how much money was taken from Beulah Butler, 
do you know? A. I do not know of my own knowledge, sir, actually how 
much money was taken. 

Q. You didn't make a report of how much money was taken? 

A. No, sir, I did not. 

Q. Isee. Were you consulted, sir, when the indictment was 
drawn in this case charging Mr. Carey with robbing her of $442 
A. I think I would like to say -- did you say, was I consulted? 

Q. Yes. Was that information obtained from you, the information 
contained in the indictment? A. That information was not obtained from 
me, no, sir. 

Q. Did you ever report, sir, to the Homicide Squad, to your 
superiors, as to how much money had been taken from the person of 
Beulah Butler? A. Only from what I gathered from the defendant. 

Q. And that was how much, sir? A. As he told me, about $44. 

Q. All in one-dollar bills? A. All in one-dollar bills. 

MR. CASEY: May I see Government's No. 3? 

MR. LOWTHER: Right here. 

THE COURT: That is No. 3 for identification? 

MR. CASEY: Yes, it is. 


BY MR. CASEY: 
Q. Will you identify Government's No. 3? A. I can't identify 
it, sir, because I have never seen it before. This is the first time I 


have ever seen it. 

Q. You didn't see the money on the night of the accident? 
A. No, sir. 

Q. The night of the alleged crime? A. No, sir. 

Q. You talked to Georgia Carey on the night of May 19? 
A. Yes, I did, sir. 

Q. Had she been drinking? A. She hada strong odor of 
alcohol on her breath, sir, and she was unsteady on her feet. 

Q. Was her speech unintelligible, incoherent? A. It was in- 
coherent, yes, Sir. 

Q. She had a strong odor of alcohol on her breath. Her speech 
was incoherent, and her walk or her gait was staggering, was it? 

A. I didn't say it was staggering, sir. I said she was unsteady on 
her feet. 

Q. She was unsteady as she walked and stood? A. Yes, sir. 

Q. Would you classify her as being drunk on that night? 

A. I would classify her as being drunk, yes, sir. 

Q. Allright. Now, about what time in that evening was it that 
you talked to Georgia Carey? A. I talked to her at the Irving Street 
address upon my first arrival there andI couldn't get much sense out 
of her, andI, asI recall it, sir, I talked to her again in the Homicide 
Squad office, where she had been transported and again I couldn't get 
any sense out of her. 

Q. Officer, what I wanted to find out was, what hour of the 
evening was it that you first talked to georgia Carey? A. As I can 

remember, Mr. Casey, it was shortly after my arrival on 
the scene, which would be somewhere in the neighborhood of 10 minutes 
after 10, or somewhere around that, 9:45, I don't remember, 

Q. So at 10 minutes after 10 when you first saw Georgia Carey, 
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she was in the condition you just described: incoherent, unsteady on 
her feet, with a strong odor of alcohol, in other words, drunk. 

A. Mr. Casey, I may say this, sir, that at my first talking to Georgia 
Carey, she had a strong odor of alcohol on her breath and her speech 
was incoherent, sir. 

Q. And that was about 10 minutes after 10? A. Yes, sir, 
approximately. Now, if I can go to my notes, I could tell you exactly, 
but I am only qualifying by saying when I first arrived on the scene. 
Now-- 

Q. Do you have your notes with you, Officer? A. No, Sir, I do 
not. The records will show when I first arrived there, and I can easily 
get them, for you. 

Q. Officer, did anyone ask you or the other police officers, so 
far as you know, who were to come to Court and testify in this murder 
trial, to bring their notes concerning this case? A. No one asked me, 
no, sir. 

Q. And so you have simply come to Court to testify in this murder 
case from memory rather than bringing your notes, which would permit 
you to testify under oath, before the Court and jury, from records made 
of the times and events at the time they occurred? A. I feel, Mr. Casey, 
that the records are there. They will speak for themselves. And if 
you wanted them, you certainly will subpoena them, as I well know. 

@. No one asked you to bring them, is that right? A. No, sir. 


Q. Now, is your best recollection that you talked to Georgia 
Carey about 10:10, is that right? A. Yes, sir. 

Q. Now, when was it, what time of day was it when you first 
talked to the defendant, Herbert Carey? A. That was around 11:00 p.m. 

Q. So it was -- A. On Euclid Street. 

Q. So you first talked to Herbert Carey about an hour after you 
first talked to Georgia Carey, 50 minutes or an hour? A. Yes, sir. 


Q. Now, what time of day was it when you next talked to Georgia 
Carey, the second time you saw her in the day of May 19? A. It was 
around 11:20 or 11:30 p.m., in the Homicide Squad office. 
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Q. And what was her condition then, was she steadier on her 


feet? A. No, sir. She was still -- she had a strong odor of alcohol 
on her breath and her speech -- 

Q. Lasked you, sir, whether she was -- I didn't ask you about 
her breath. I asked you if she wasn't steadier on her feet about 11:20? 
A. At the time that I first saw her -- 

Q. No, sir. The second time. A. The second time. Yes, she 
was a little bit unsteady on her -- 

Q. So after an hour and 10 minutes, between when you first 
talked with Georgia Carey and your second talk with her, she had ap- 
parently sobered up at least to the extent that she was a little steadier 
on her feet? A. Those are your words, Mr. Casey. I never said that 
she sobered up. | 

Q. She was steadier on her feet? A. She was unsteady on her 
feet, sir. 

Q. Isaid, sir, was she steadier on her feet? A. She was not 
steadier on her feet. 

Q. Didn't you testify a moment ago, sir, that when you talked 
to her the second time about 11:20, she was steadier on her feet than 
she had been about 10:10, the first time you talked to her? 

A. I tried to get -- I tried to qualify, but you wouldn't allow 
me. IfI did say that, I meant that she was unsteadier on her feet the 
second time I saw her. 

Q. So she was less steady on her feet the second time you saw her? 
A. Yes, sir. | 

Q. Now, the second time you talked to her, was her speech less 
coherent than it had been the first time, about the same, or more 
coherent? A. It was less, sir. She was -- she was worse off than 
the first time I talked to her. 

Q. She was worse the second time? A. Yes, sir. 

Q. And was the odor of alcohol on her breath stronger the 
second time? A. I couldn't say it was any stronger, sir, but it was 
still there. 
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Q. Um, hum. Now, sir, did you determine then, with the 


background of your experience in observing persons under the influence 

of alcohol, that she was drunker at about 11:20 than she had been at 10:10? 
A. Mr. Casey, that was one of the few times in my experience that I 

have seen a person get worse the second time that I saw them than the 
first time. In fact, I made a comment that I couldn't understand it 
myself. ; 

Q. Um, hum. Do you know whether she had been permitted to 
have anything further to drink during that hour and 10 minutes, between 
the time you first saw her and the time you again saw her? A. Of my 
own knowledge, no, sir. 

Q. She was in the custody of the police officers or in the presence 
of police officers throughout that time, wasn't she? A. As far as I know, 
sir, yes, sir. 

Q. Do you know whether or not any police officer allowed Herbert 
Carey to have anything to drink between the time he first appeared in 
Officer Frye's presence, atthe Euclid Street address, and the time that 
he was taken to Police Headquarters, the Homicide Squad? 

MR. LOWTHER: Wait a minute, Officer. I am not objecting 
to the question, but may I go to the Bench, Your Hcnor? 

THE COURT: You may come to the Bench. 

(At the Bench.) 

MR. LOWTHER: Your Honor, the first time this question was 
asked, I didn’t object to it, or object any. Now, while I am not objecting 
to it, I think that the question is proper only if there is going to be some 
proof that some officer did. 

I would like counsel to indicate to the Court whether or not there is 
such proof? 

MR. CASEY: If the Court please, my client has advised me 
along the lines of the question I asked of Officer -- 

THE COURT: Wait just a moment. You need not go into detail. 
The Court understands that the objection now is because it is the second 
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time that the question has been asked. 

Now, as the Court recalls, yesterday you asked the officer to 
the effect that: Isn't it a fact that the Sergeant said you can go ahead 
and have a drink out of it before the Lieutenent gets here? 

Now, the only inquiry that the objection goes to is, there will 
be testimony? 

MR, CASEY: Sure. 

THE COURT: That there was a drink. 

MR. LOWTHER: All right. 

THE COURT: Wait just a moment. Now, off the record. 

(Whereupon, the discussion that followed was off the record.) 

(In open Court) 

MR. LOWTHER: Your Honor, I don't want to interrupt any 
further. In regard to the last question, I didn't have an objection, I 
just wanted to be heard at the Bench. : 

THE COURT: Allright. You may proceed. 

MR. CASEY: Thank you, Your Honor. 

BY MR. CASEY: 

Q. Officer, do you know whether Mr. Carey had been permitted 
to have a drink of whiskey between the time he came into Detective 
Frye's presence, and the time he went to Headquarters? A. "What you 
are saying now, Mr. Casey, I have never heard of. 

THE COURT: Wait just a moment. Just answer the question. 

THE WITNESS: No, sir. 

THE COURT: All right. 

BY MR. CASEY: 

Q. Now, Officer, you testified that with the background of your 
experience in the Police Force, Mr. Carey had been drinking at the 
time that you saw him that evening, is that right? A. Yes, sir. 

Q. You have testified, sir, that there was an odor of alcohol 


on his breath, is that correct? A. Yes, sir. 


Q. Do you believe he was drunk, in, employing your experience , 
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in determining whether men are drunk or not? A. No, Mr. Casey, I 
do not think that he was drunk. 
Q. Isee. Now that was about what time, sir, the first time 
you saw him? A. The first time I saw him was around 11:00 p.m. on 
the 19th. 
Q. 11:00 o'clock at night? A. Yes, sir. 
Q. Atthat time, sir, was he under the influence of alcohol? 
A. At that time, sir, there was an odor of alcohol on his breath, yes, sir. 
Q. Was he under the influence of alcohol, as far as you could tell? 
A. No, sir, not until I got upon him and smelled the alcohol in his 
presence, when I first approached him. 
Q. So he had obviously consumed alcohol, but in your judgment 
it hadn't influenced him at 11:00 o'clock? A. No, sir. 


* * * * * 


Q. Do you know whether it was ever found? A. No, sir, I do 


not know, but I made inquiries, I made two searches of the home and 
tried to find that bicycle pump. 

Q. And you were unable to discover it? A. No, sir, I could 
not find it. 

* * * * * 

MR, LOWTHER: I want to offer in evidence at this time, if 
Your Honor please, Government's Exhibits 1, this knife, and 3, the 
bills, and 4, the notation of the bills made by Detective Southcomb, who 
recovered them, and 2, this photograph. 

MR. CASEY: May we approach the Bench, Your Honor? 

THE COURT: Yes. 

(At the Bench.) 

THE COURT: All right, gentlemen. 

MR. CASEY: Your Honor, I see that the first exhibit before 
you is the photograph. That's Government's No. 2 for identification. 

If the Court please, that photograph can serve no purpose other 
than to inflame the jury. It has no probative value on any issue that 
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is going to be presented to the jury in this case. 

The Coroner -- no one questions the fact that this woman was 
stabbed. The Coroner has described in detail, as an expert, employing 
lay language, the course of the stab wound, its width, its depth, and 
what damage it did. 

The officers have described her dress. This bears on no issue 
that is in dispute in this lawsuit, and can serve only to inflame the jury. 

MR. LOWTHER: Well, it doesn't show the wound, just shows 
the -- I don't see where this is going to inflame the jury. 

THE COURT: The Court doesn't feel that it would inflame any- 
body, but what is the purpose? 

MR. LOWTHER: If there is any -- 

THE COURT: As to the corpus delicti there is no question. 
Why don't you withdraw it? 

MR. LOWTHER: I will withdraw it if counsel wants me to. It's 
all right with me. 

THE COURT: How about the rest? 

MR. CASEY: If the Court please, by the same token the knife 
has no materiality to any issue that is going before this jury. Everyone 


knows this woman was stabbed. Everyone knows the defendant has 
admitted it, that he stabbed her, and he did it with a knife. 
We know just how deep the wound was, how wide it was, but this 


knife is only to show the jury a knife with blood on it. It will not help 
them to resolve any issue presented to them. There is no probative-- 

THE COURT: The Court will overrule that objection. 

MR. CASEY: That is No. -- 

MR. LOWTHER: One, 

THE COURT: What about the money? 

MR. CASEY: If the Court please, that has been described by 
an officer as the money that was stolen from Beulah Butler. The police 
have testified it was $44. The indictment says $44. That's $34. 

THE COURT: The objection is overruled. 
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(In open Court) 
MR. LOWTHER: At this time I will withdraw this Government's 


No. 2, the photograph. 
I do offer, if Your Honor please, in evidence Government's 1, 


Government's 3, the money, and the serial card, the card with the serial 


numbers on it. 
MR. CASEY: Objection, Your Honor, for the grounds stated. 


THE COURT: Yes. They will be received in evidence. 


(Government's Exhibits Nos. 1, 3, 
and 4 for identification received in 
evidence.) 


MR. LOWTHER: May I pass them to the jury, Your Honor? 
THE COURT: You may 
THE DEPUTY CLERK: Government's Exhibits 1 -- 
THE COURT: Just a moment. Let's make certain that we have 
them properly identified. 
MR. LOWTHER: One, 3 and 4. 
THE COURT: One, 3 and 4. 
MR. LOWTHER: Yes. 
THE COURT: All right. 
(Mr. Lowther passed the exhibits to the jury and they are 
examining them.) 
* * 
MAMIE V. STOKES 
was called as a witness by the Government, and having been duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. LOWTHER: 
Q. Madam, your name is Mamie Virginia Stokes? A. Correct. 
@. And where do you live, please, Miss Stokes? A. 1346 Irving 


Street, N.W., Washington, D. C. 


* * * * * 


Q. Allright. Now, when you say you saw, and you described 
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with body motions, Miss Stokes, you saw Beulah Butler slumped, 
can you tell His Honor and these ladies and gentlemen whether or not 


she was sitting, standing or what position was she in? A. She was, I 
guess you would call it -- she was sitting in the vestibule, and she -- 


may I --- 

Q. Yes, Ma'am go ahead. A. And she was in this position, 
and her feet was against that wall there, you know, the vestibule wall; 
her knees was up and her head down like this (indicating) . 

Q. Yes, and how far away from her at that time was Miss 
Georgia Carey? A. She was standing holding open the screen door. 

* * * * * 

Q. Now, did you have any conversation with Miss Georgia Carey? 

A. Yes, I asked her what was wrong with Mrs. Butler. She told me --- 
* * * * * 
BY MR. LOWTHER: 

Q. Now, at the time that you had this conversation with Miss 
Carey, where was this defendant, Carey? A. He was standing down 
on the walk. 

Q. Now, at any time did this defendant, Carey, tell you to call 
the police? A. No, he didn't tell me to call the police. 

* * * * 

(At the bench:) 

MR. CASEY: If the Court please, at this time, at the close of the 
government's case, I make a motion, Your Honor, for a judgment of 
acquittal in this case on the grounds that the government has not made a 
prima facie case which would permit reasonable men to conclude that the 
death of Beulah Butler was the result of a killing with malice and pre- 
meditation, whether the jury, whether any reasonable men, could find 
beyond a reasonable doubt that there was a robbery committed in this 
case. There is no evidence at all of intent to rob. 

THE COURT: Mr. Lowther. 

MR. LOWTHER: Yes, Your Honor, there is ample evidence to 
go to the jury on first degree murder, and on robbery you have the 
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coroner's testimony that the wound was by a knife. You have the state- 
ment of the defendant himself that at an earlier time -- he didn't know 
exactly what time it was laid out -- that he'd said to this deceased 
woman, "I’m going to kill you."" And,"I didn't know I was going to do 
it then."’ He saw her down at the front door. He walked up and he said, 
"I'm going to kill you." And, "My knife was in my pocket. I took it out 
and I stabbed her." If I've ever heard of evidence which shows de~- 
liberation and premeditation, that's it. As far as the robbery is con- 
cerned, there is ample testimony for this jury to infer that at the time 
of or after the wound was inflicted on this woman that he, the 
defendant, took this money out of her brassiere and breast there and 
put it in his pocket, and he didn't have any intent to return it. 

MR. CASEY: If the Court please, there is nothing in that 
statement which permits the jury to conclude that he said, "I'm going 
to kill you" and then took the knife out of his pocket. 

THE COURT: The motion for judgment of acquittal on the first 
and second counts of the indictment will be denied. 

MR. CASEY: I would like to extend that motion, Your Honor, to 
include lesser included offenses under the first count, that is, second 
degree murder and manslaughter. 

THE COURT: The same ruling. 

(In open court:) 

THE COURT: The prosecution has rested its case? 

MR. LOWTHER: Yes, Your Honor. 

* * * 
MARY LEE TAYLOR 
was called as a witness on behalf of the defendant, and having been 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. CASEY: 


* * * * * 


Q. Was Mrs. Butler carrying anything, Mrs. Taylor, as you 


saw her walking from the Carey's room on the second floor of that 
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house after seven-thirty on May 19, 1960? A. She had a small red 
bicycle pump in her hand. 

Q. Abicycle pump? A. Yes. 

Q. In which hand was she carrying the bicycle pump? 

A. I don't know. She was left-handed, so it might have been in her 
left hand. 

Q. You think she had it in her left hand, the hand she used for 
most things? A. That's right. 

Q. Did you notice any blood on Beulah Butler when she walked 
from Carey's room and was observed by you carrying a bicycle pump 
after seven-thirty that evening? A. There was blood on her dress, 

on her left side. : 


Q. There was blood on her dress? A. Dress -- blood on her dress. 
Q. Onher dress? A. Yes. 

Q. You didn't see her bleeding, however? A. No, I saw the blood. 
Q 

Q 

Q 


She was not bleeding? A. I didn't see her. 
Excuse me? A. I didn't see it. I just saw the blood. 
. Isee. Thank you very much. Excuse me, let me'just make 
this clear. She met her death that night, didshe? A. Yes. 
Q. You were not in the house when she met her death? A. No. 
* * * * * 
REDIRECT EXAMINATION 
By Mr. Casey: 
Q. So that our memories may not become faint on that, Mrs. 
Taylor, would you show us again how long that bicycle pump was? 
A. I don't know; I think it was just about like that (indicating). 
Q. Would that be about two feet? A. I don't know anything 
about feet. 
THE COURT: For the record, may we determine the approximate 
length that the witness has indicated. . 
BY MR. CASEY: 
Q. Perhaps you would show Mr. Lowther again, Mrs., Taylor. 
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A. I would say just about like that (indicating). 
Q. About two feet. Was it metal? A. I didn't see it. I know 
it was red. 
* * * 
ANTHONY F. BUTLER 
was called as a witness on behalf of the defendant, and having been duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. CASEY: 
Q. Mr. Butler, will you please state your name? 
A. Anthony F. Butler. 
* * * * * 

Q. Mr. Butler, are you the son of Mrs. Beulah Butler? 

A. Yes, sir, lam. 
* * * * * 

Q. Mr. Butler, have you known Herbert Carey, the defendant 
in this case? A. Yes, sir, I have for the past fifteen -- about fifteen 
years I'd say. 

Q. You knew each other when you were either in your teens or 
early twenties? A. Well, in my early twenties or mid-twenties, some- 
where along in there. 

Q. Mr. Butler, were you familiar with the fact that Mr. Carey, 
on two occasions, roomed in your mother's homes? A. Yes, sir, Iam. 


Q. Were you familiar with the circumstances surrounding Mr. 


Carey becoming a roomer in your mother's house on the last time that 
he became a roomer? I think that's the second time. 
A. Yes, I am familiar with that also. 

Q. Did you have any part in Mr. Carey becoming your mom's 
roomer on the last occasion? A. Yes, I instigated part of it. 

* * * * * 

Q. Now, six were you familiar with the circumstances, Mr. 

Carey's financial circumstances, or at least his ability to pay for his 
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room when he first moved back in with your mom on Columbia Road? 


A.No, that part I'm not familiar with, his ability to pay. 

Q. Do you know whether or not he did pay when he first moved 
back in there? A. I don't know that either, evidently he must have. 

Q. Do you know whether or not there were times when Mr. 
Carey was rooming in your mother's house that he was unable to pay 
his rent, and she would let him fall behind on the condition that he 
catch up when his work was good? A. Yes, that part is true. 

Q. Do you know whether or not he ever loaned her money? 

. Ido. 

Q. Was there an occasion when he had received an income tax 
refund check and he loaned her some money when she needed it? 
A. That's correct. 

* * * * * 

Q. When you were present with your mother and when Mr. 
Carey -- what did he call her? A. Well, sometimes he referred to 

her as "Mom But" or 'Mom Butler" or sometimes Mrs. Butler. 

Q. Isee. Did you ever hear him refer to himself as her son 
or like her son in her presence? A. Well, there's been times when 
he referred that way. 

Q. Do you know when you were present in the house, had 
occasion to be around either her house on Irving Street or the house 
on Columbia Road -- are you familiar with any errands or favors that 
Herbert Carey had done for your mother? A. Well, to actually see the 
favors, no, but I've heard of them. 

Q. You have heard of them? A. Yes. 

Q. Thank you very much, Mr. Butler. I sorry to trouble you 
in this case. 

THE COURT: Wait just a moment. 

CROSS EXAMINATION 
BY MR. LOWTHER: 
Q. I guess that your dead mother treated this defendant Carey 
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pretty well, then? A. Yes, she had befriended him very well. 
MR. LOWTHER: All right, no further questions. 
THE COURT: You may step down. 
* * * 
154-155 SOPHIA V. SMOOT 
was called as a witness on behalf of the defendant, and having been duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. CASEY: 
* * * * * 

Q. Mrs. Smoot, you are the mother of Herbert S. Carey, 
Herbert Samuel Carey -- A. Yes, sir. 

* * * * * 

Q. May linterrupt you, Mrs. Carey. When was it that Herbert 
came to Washington? A. He came to Washington -- I can't recall the 
year, but it was after he came back from -- after he did the time for 
cutting that boy in Virginia. 

Q. Was that after he got out of the service? A. Yes, sir. 

Q. This was after he had gotten out of the Army? A. Yes, sir. 

Q. Now what kind of a boy was he up to the time he went into the 
Army with respect to his behavior and his disposition and his tendency 
to either be rough with people or gentle? A. He was good; he was 

honest, and anything I asked him I could always rely on anything 
that he told me because he had never told me a story, and anything I 


would ask him, he would always tell me the truth, and he had always been 


that way, and of course after he went in the Army, when he came back 
he was a little different from what he was when he went in. 

Q. We'll get to that. Now, as a youngster, before he went 
into the Army, how was his health except for his head? A. Well his 
health was always good. He would have children's diseases, you know, 
like any other child, but outside of that he had always had suffering 
with his head. 
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Q. Well, I'm going to ask you about the head next. Was he 
well except for his head? A. Beg your pardon? 

Q. Asachild, before he went into the Army -- A. Yes, sir. 

Q. (Continuing) -- as a child and young man, was he well 
other than his head? A. Yes, sir, he was. : 

Q. Now, what trouble did he have with his head as a child? 
A. Well, the trouble that he would have with his head, he would just 
get groupy and he wouldn't say anything much until I would ask him what 
was wrong, and he would say, "I have a headache." Well, those head- 
aches went on and on, and he still has them. 

Q. When you gave him medicine for the headaches, did it help, 
did the medicine help? A. Well, so far as I know of. A couple of 
aspirin or something like that would be all that I would do, and then 
when he was small he would have those headaches and he would go out 
and have vomiting spells, but I didn't know -- 

Q. What spells ma'am. A. He would have vomiting spells, but 
I didn't know what they were, and I didn't know -- not having no help I 
didn't take him to the doctor to find out. ! 

Q. Herbert lived with you in the home of the people for whom 
you worked? A. Yes, Sir. 

Q. Did he have any medical attention for these headaches? 
A. No, sir. 

Q. Did you ever know him as a child to be dizzy or have blind 
staggers? A. I don't remember of any blind staggers. 

Q. But he did have headaches at that time, sometimes vomited? 
A. Yes, sir. 

Q. Now, Ma'am, did there come a time when you learned that 
Herbert was drinking? A. Yes, sir, after he came back from the service. 


* * * * * 


Q. Now, did you know Mrs. Beulah Butler? A. Well, I knew 


of her. I can't say I knew her; I knew of her; I seen her. I had been 


to her house. 
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Q. Did she ever call you on the telephone? A. Yes, sir, she 


called me on the telephone. 

Q. Did she call you on the telephone at times when things were 
not well with Herbert and she thought you as his mother should know 
about it? A. Yes, she did. She was -- 

Q. Did you and she talk about Herbert and his brothers? 

A. Yes, she did. 

Q. I don't want to hear what she said, but you did discuss his 
welfare -- is that right? A. Yes. 

* * * * * 

Q. How many times have you seen Herbert drunk since he came 
out of the Army? A. Well, I couldn't name that either. As to see him 
drunk, I don't think I seen him drunk too many times, but he would 
always have a little on, you know. 


* * 


Thursday, October 27, 1960 
Washington, D.C. 


* * * * * 
MR. CASEY: Your Honor, may I proceed? 
THE COURT: You may proceed. 
MR, CASEY: Dr. Margaret Mercer, please. 
Whereupon, 


DR. MARGARET MERCER 
was called as a witness on behalf of the defendant, and, having been first 


duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR, CASEY: 

Q. Dr. Mercer, will you please state your name, ma'am? 
A. Margaret Mercer. 

Q. Dr. Mercer, you're a psychologist? A. That's right. 

Q. Dr. Mercer, where are you presently engaged professionally ? 

A. Iam Assistant Chief of the Psychology Branch of St. Elizabeths Hospital 
and I am in charge of the Psychological Service of John Howard Pavilion, 
our maximum security system. 

Q. Dr. Mercer, will you kindly outline for the Court your education, 
your formal education, starting with college. A. I have my first degree, 
Bachelor of Arts Degree, from Penn State in 1929. I have a Masters Degree 
in Psychology in 1934; Ph. D. in 1938; internship in Clinical Psychology at 

Rockland State Hospital in --- 

Q. Excuse me, I didn't hear the name of that hospital? A. Intern- 
ship in Clinical Psychology in the New York Psychological Intern Training 
Program, which included Rockland State Hospital, Warwick School for De- 
linquent Boys, and Letchworth Village for Mental Defectives, I have had 
seventeen years of full-time clinical experience, most of which was super- 
visory. 

Q. Doctor, will you please outline for the Court and Jury with which 
institutions you have been engaged during the seventeen years of clinical 
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experience in psychology ? A. Prior to my work in clinical psychology 

I was on the staff of Cornell University in the Student Council, and following 
that I went into Clinical Psychology, and following my internship worked 
for a year at the Hudson School For Delinquent Girls. I wanted a year's 
experience with delinquents of that type; two years experience in the 
Pennsylvania State Hospital with Outpatient Clinic, and five years in the 
Veterans Administration Hospital at Coatesville, and I have been eight 
years at St. Elizabeths. 

Q. Doctor, during the time that you have been in the field of psy- 
chology, with what professional and scientific institutions and associations 
and societies have you been associated? A. lama Fellow -- that is the 
equivalent of, sort of an advanced membership, senior membership -- in 

the American Psychological Association and the Society For Pro- 


jective Techniques, and Sigmi XI, which is the Society for Scientific Re- 


search, and of course in the D.C. Psychological Association, and Eastern 
Psychological Association, which are our local organizations. 

Q. Doctor, will you please tell the Court and jury any scientific 
papers, or any papers, books or articles that you have written in your 
field, and any teaching positions or instructive positions you have had in 
your field? A. AsI have said, I had some years of experience at Cornell, 
put in the last few years my teaching experience has been primarily in the 
Training Program for Clinical Psychologists at St. Elizabeths Hospital at 
which I was formerly Director before I was doing my present work. And 
also 1 am a consultant in the area of Abnormal Psychology in George Wash- 
ington University faculty. 

Q. Doctor, have you written or published any papers, books or 
articles in your field? A. Yes, I have been publishing those over a period 
of years. There are about seventeen or eighteen of them, and the last one 
hasn't come to press yet. 

Q. Doctor, in the course of your duties at St. Elizabeths Hospital, 
were you aSked to examine psychologically one Herbert S. Carey? A. Yes, 
I examined Mr. Carey. 
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Q. Will you please tell the Court and jury when it was that you ex- 
amined Mr. Carey? A. I gave Mr, Carey two tests on August 10th of this 
year, and two others on August 12th. 

Q. Now, doctor, will you kindly tell the Court and jury what the tests 
were that you performed in the course of examining Mr. Carey, and what 
your findings were with respect to those tests? Perhaps it would be best 
first to explain the tests performed and the nature of those tests, what 
they are calculated todo? A. The psychological examination of a person 
who is sent to the hospital for examination is part of a total psychiatric 
examination. The psychological examination consists of giving a number 
of tests. The first thing we try to do through those tests is get a picture 
of the person's intellectual function, things that we can see in every day 
life. We can't depend for this on how long a person has gone to school 
because we know many bright people haven't had very much schooling 
and we all know people who have had a lot of schooling and something has 
happened to them so that they cannot use it for one reason or another; con- 
sequently we have to give objective tests to find out something about that. 

Now, a good intelligence test, as it is given in the hospital, is some- 
what different from the types of tests that are given to people in large 

groups in schools, in the Army, and in situations like that. A person 
has to be worked with individually, and the test consists -- this particular 
test which I gave Mr. Carey -- consists of eleven parts, and this taps 
different aspects of one's intellectual function -- his comprehension, his 
ability to formulate common sense judgments, his understanding of what 
words meant. Various aspects of his intellectual functions are tapped by 
these tests, because, as we all know, people show their abilities through 
different kinds of performances, both verbal and actual performance. 
This type of test is supplemented by tests which pick up fine points of a 
person's visual motor function, that is, how do they use their eyes and 
hands together. This is significant because this is one of the things that 


is sometimes hit harder if a person has any type of an emotional difficulty , 


or any type of organic disorder. This is the type of thing that you don't see. 
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These tests are designed to pick up the things that are not apparent upon 
immediate observation. That is the reason that it is necessary to have 
them as part of the psychiatric examination. 

The other tests that I gave were designed to find out something about 


this man's personality -- how does he use his emotional equipment. We 


all know that intelligence isn't the only thing a person has to do with, and 

so we have to look at what are the factors in him that determine how 
he uses his ability, and this is a difficult and rather complex task. One of 
the instruments that we use to determine how this works out is the Rorschach 
Test, and unfortunately this test has received a great deal of publicity which 
causes it to be somewhat misrepresented. 

Now, we all recognize that what we want to know about -- what we do 
know about the world comes from what we take in through our senses. We 
hear sounds and we have to interpret them. We see things and we have to 
interpret them. This table may be described as a tan rectangle, but we 
know it's a table; we interpret it as a table, but someone who has grown up 
in some country, in a very primitive environment, might not interpret that 
as a table, the word would mean to him. 

Q. By interpret, doctor, is that what the object means to the person? 
A. Yes, and -- 

Q. Excuse me. A. And, of course, obviously our experience with 
many objects means that we all interpret them the same way. There are 
certain things we all see the same way and certain things we interpret 
differently. But what we do with the Rorschach Test is to give this person 
a series of ambiguous, that is, things that are not clearly defined, designs 
on cardboard, and say to him, "What could this be, what do you see there 2 

And let him describe to us, or interpret to us what this material 
means. Now you might say, of course, well this seems to be rather vague, 
but this particular procedure with these particular blots has been studied 
over a period of about twenty years, and we have found that people who have 
certain types of personality reactions interpret these in certain ways, and 


people who have other types interpret them in other ways, and we do not 
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depend on what the person says. You might look at one of these things and 
say this looks like a fountain pen, and somebody else might look at it and 
say it looks like a stick. From the point of view of interpretation one is 
just as good as another. It isn't the exact word that you apply to it, but 
whether the form is good and that has been determined by statistics, what 
people actually do with these things, as to whether you use color or use 
shadings or use other such things. It takes quite a lot of time to learn how 
to interpret these things. You can't just sit down and take a book and look 
up the results; you have to have had a great deal of experience in actually 
interpreting what these results means and see how they work with different 
patients, and this has been done. You have to consult other people's re- 
search and see if the kind of people who do this certain thing have been 
found by research actually to behave in this fashion, and you have to use 
this material -- the reason I say this is part of the total examination is 

that part of it makes clear some of the things we have to look for 
under the surface. Some of the things we may not see immediately when 
we observe the person, but it suggests to the group that is making the total 
examination things to look for, and so then they have to go back into the 
history and see if some of these actually are true and if they are not. The 
purpose then is to find out things about the person for purposes of further 
observation that you cannot see directly. It's an attempt to get under the 
surface part, that our direct observation will not permit us to do. 

Q. Doctor, may I interrupt you at that point. Doctor, in the twenty 
years that the psychological community has been evaluating and studying 
the Rorschach Tests, do you know, doctor, whether or not the value of the 
test has been tested by comparing it with what the test results indicated, 
and how the patient actually did live, how he did perform, and in fact what 
was his real life personality? A. Well, of course that is the way that these 


investigations have had to be built up. The man who originally started to 


work with this test, Herman Rorschach, a Swiss psychiatrist, began because 
he found out that certain types of patients he worked with who had certain 
types of mental disorders responded in certain ways, and other: people then 
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had to try it out to see if what happened was true to them, if this same 


kind of thing happened with them. When we teach young psychologists 


to do the Rorschach, they have got to give these tests to patients that we 
already know a great deal about, so that they can see that these things that 
are in literature actually hold up, that they don't take this on face value. 
That is the way the test value has been established, and that's the way you 
teach it to other people. 

Q. Doctor, as the result of the twenty years of use and evaluation 
of Rorschach tests among psychologists, has the test become an accepted 
and approved test in your field? A. Yes, this test is the subject of many 
publications. The last book which Dr. Klopfer, who is one of the leading 
teachers of the method in this country, has published has over eleven 
hundred carefully selected items of reference for people who seek to look 
up how this test is used in certain cases. 

Q. Have you yourself, doctor, ever written on the Rorschach Test 
in the course of a paper introduced as an introduction to psychological 
tests? A. Ihave written a number papers on the use of the Rorschach 
and other projective tests which are listed in the standard bibliographies 
of those works. 

Q. Doctor, I have interrupted you. You perhaps finished telling us 
about the Rorschach test, one of the tests that you performed? A. Yes, 

this is typical of all projective tests, and is one -- 

Q. Doctor, would it be significant to the Court and jury to describe 
any other tests that you performed on Mr. Carey other than the intelligence 
test you have described? A. Ialso tested Mr. Carey's memory with a 
variety of types of memory problems, and I have tested his visual motor 
functioning as it's indicated on rather small and complicated designs to 
see if there had been anything to interfere with that. 

Q. Now, doctor, after performing those tests on Mr. Carey and 
having opportunity to evaluate those tests, will you please tell the Court 
and jury what you learned regarding Mr. Carey psychologically from the 
tests performed by you at St. Elizabeths Hospital? A. May I consult my 


notes ? 
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Q. Please do, doctor, if they would be of any assistance to you. 


THE COURT: You may. 

THE WITNESS: Now, first as to Mr. Carey's intelligence: : he func- 
tions, that is, that's the way he performed on these tests, in the average 
range. Our intellectual functioning, when we have to place somebody's 
intellectual ability, we think about this on rating from, say, something from 

very low to very high, and the majority of people, the middle 50%, 
are the people in the average range. The people slightly below that are the 
people who are dull but normal; the people below that range are defective. 
The people above the 50%, there are about 16% that are bright, but they are 
in the normal range, and above that are about 70% who are very able to deal 
with difficult problems intellectually. Mr. Carey falls within the middle 
50%. On the part of the intelligence tests which tested his capacity for deal- 
ing with various types of material where he had to give me a verbal re- 
sponse, the IQ was 98, and on the part of the material which tested his ability 
to respond to performance, and this does not mean simply dexterity, quick 
or fast performance response, but rather it means that the person demon- 
strates his thinking through performance as we know is entirely possible 
and is necessary if we are to judge a person's ability properly -- on that 
part of the test the performance IQ was 99. The full scale IQ was 98. It's 
actually about ninety-eight and five-tenths. Now, when I tested Mr. Carey's 
visual motor functioning, which is an important part of his performance 
response, and which is quite likely to show defects of various types, because 
people who have emotional and mental problems are likely to show that 
through this type of functioning, I had some difficulty because Mr, Carey 
is left-handed, and he is one of those extremely left-handed persons who 
has to move his hand around like this (indicating) , and he has to move him- 

self and he has to move the material you give him to copy, but he 
seemed to have, as far as I was able to judge from the material I was giving 
him -- he could see what the material was, and he could make a reproduc- 
tion, not of particularly good quality, but nevertheless he could make it. 

The personality tests indicate that this is the type of person who can be best 
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described as emotionally unstable, that is, that these people are people 
who, when they encounter emotional stimulation, simply do not think. The 
technical term is their flow of association shuts off. In ordinary every-day 
language they don't think, and they act impulsively; consequently they do 
not exercise good control and judgment and they are particularly likely to 
be effected if they are under the influence of drugs or alcohol or strong 
emotional stress. 

[BY MR, CASEY:] 

Q. Doctor, with respect to Mr. Carey's personality as you found it, 
in the ordinary events of life, that is, in his environment where there is 
no great aggressive stimulus, or anything of that sort, is he able to act in 
a simple and stereotyped manner, if not stimulated emotionally? A. That 
is the material -- that's the type of pattern one would expect from him 
judging from his tests, but I should add to this, that the tests should be the 
basis of further evaluation of the man's behavior. It should be necessary 
then to go actually to how he behaved in the past and see that this was the 

case, that he behaved like this. We would not take the test alone in 
the total examination of the man, but the test would suggest that he could 
behave in an adaptive and conforming manner when he was not under stress. 

Q. Now, doctor, do you know, or do you have a history, or do you, 
as the result of speaking with Mr. Carey, have an opportunity to learn how 


he acts when he is not under emotional stress? A. When Mr. Carey was 


in the hospital, and when I was testing him, and when he was not in the 
ward, in general he behaved in a very well controlled fashion. He was en- 
tirely cooperative and trying to do what was expected of him. 

Q. But, doctor, when he encounters situations which arouse an ag- 
gressive drive, the flow of assoc iations shuts off? A. In other words he 
does not think. 

Q. When an aggressive drive is presented to him, then he doesn't 
think any more -- is that right? A. He is likely to behave impulsively. 
That is what the tests would suggest and of course this should be evaluated 
by an examination of his past history, has he behaved that way. 
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Q. Now, this is what the tests indicate -- is that right? A. Yes. 

Q. Now, doctor, have you learned of Mr. Carey's history as to 
whether in his past, that is, during his adult life, he has acted in the manner 
the tests would indicate he would when he was under an aggressive stimulus ? 

A. I was present at the diagnostic staff conference in which Mr. 
Carey was examined by the professional staff members of the hospital, in 
which he was asked many things about his past life, and in which his past 
history was reviewed, and judging from that material Mr. Carey has been 
a person who has at times behaved quite impulsively and has been frequent- 
ly under the influence of alcohol. : 

Q. In this history, doctor, when there were instances of Mr, Carey 
acting impulsively, was the history on those occasions of an aggressive 
stimulant, that is, an emotional stimulant? A. As I remember, yes, but 
I think it would be well to consult the record of the diagnostic conference 
or the total history, which Mr. Carey's history is in the hospital record, 
about himself and others, 

Q. Doctor, in an effort to make clear to the Court and jury what an 
aggressive stimulant is, would an aggressive stimulant occur on occasion 
when a person like Mr. Carey had been consuming alcohol, and in the course 
of consuming alcohol got in a fight, or had a heated argument or was struck 
by one of his companions? A. Yes, this would be a common example of 
an encounter of aggression. 

Q. Would being struck and being insulted while one was under the 

influence of alcohol, with a personality like Mr. Carey's, be a classic 
example of an aggressive stimulant. A. I would say that that would be an 
example of an aggressive stimulus in any personality. | 


Q. Being hit or being in a fight or being insulted? A. Yes. 


Q. And persons showing this pattern are unable to exercise judg- 
ment and control because they fail to conceptualize -- is that. your finding ? 
A. In other words, we come back to the popular meaning of what that is, 
they don't think. 

Q. So thata person who is under this aggressive stisibant at the 
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time, a person like Mr. Carey, doesn't think with respect to whether he 
should do this or shouldn't do this, or whether this good for him or bad 
for him, or whether this is good or bad? A. These people are likely to 
behave like children. 

Q. They act without considering whether it is right or wrong ? 

A. Or the consequences. 

Q. Or the consequences? A. Yes. 

Q. Now, doctor, what do you mean by -- you include not only judg- 
ment, they don't think, but they are unable to exercise control? A. Well, 

this is part of that whole pattern, people who act impulsively. This 
is not under the control of good judgment. 

Q. So that even if they could exercise judgment and decide whether 
this was right or wrong, they would be unable to control themselves; they 
would act without thinking anyway? A. Well, the situation is rather like 
this: when these people are not under stress, they can exercise judgment. 
When they go under stress they behave impulsively; they do not think at 
all. They don't exert control. 

Q. Do they think about the quality of their act, that is whether it is 
right or wrong, when they are under aggressive stimulus such as being 
under the influence of alcohol and being struck by a bicycle pump. A, As 
a rule that sort of thing becomes a stimulus to impulsive behavior without 
giving that a thought. 

Q. Thought as to whether it is right or wrong? A. Yes. 

Q. And they are unable to control what they do; they act without 
thinking? A. Yes, they are in the grip of an impulsive type of behavior. 

Q. Whatever the governing power of their mind is does not operate -- 
is that right? A. Yes. 

Q. Sometimes called their will? A. Yes. 

Q. And they discharge tensions through aggressive physical action 
without being clear as to why they do what they do, or what the consequences 


may be? A. Yes, this is the equivalent of the child in the temper tantrum, 


except it is an adult's body that is operating. 
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Q. Doctor, when you say child, sometimes in the court room we often 
refer to the child legally, that is, under twenty-one. What do you mean by 
a child in a temper tantrum, what age group? A. Well, the pre-school 
child. They become angry and they become upset; they just act up. I think 
everyone is aware of that, has observed that type of behavior, but when you 
get that type of impulsive behavior with an adult's physical equipment, then 
you trouble. 

Q. A pre-school child, something between two and five? A, (The 
witness nodded.) 

Q. Would you answer orally so it's on the record? A. Yes, that is 
the usual age. After a child gets to school they are more likely to try to 
deal directly with the temper tantrums and stop them, but this is the period 
they are more likely to be observed. 

Q. Doctor, diffused stirred-up emotions lead to discomfort for which 
persons of Mr. Carey's typeare likely to seek relief in drugs or alcohol -- 

is that another opinion of yours? A, That is the pattern of persons 
who seek relief in drugs and alcohol. 

Q. Doctor, would a history in Mr. Carey's case of habitual use of 
alcohol, the use of alcohol to the extent that he has had trouble with the 
police as the result of the use of alcohol about twelve times when he was 
intoxicated, confirm the impression that this is the type personality you're 
dealing with, the type personality your tests indicated Mr. Carey had? 

A. Yes. 

Q. Now, doctor, what would be the effect of the use of alcohol on a 
personality of this sort? Would that tend to increase or make more pro- 
minent the characteristic features of this personality, as you have de- 
scribed them, or would it tend to decrease those characteristic traits that 
you have described? A. We have found that persons with this unstable 


type of personality under the influence of alcohol are more likely to behave 


impulsively. 
Q. So it increased the tendency to act without judgment or control ? 
A. Yes, I think that is the commonly established quality of alcohol. 
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Q. Now, doctor, are you, as an experienced psychologist who has 


examined Mr. Carey and made the findings that you have described, come 
to the conclusions that you have expressed to the Court and jury, 

able to tell the Court and jury whether or not, in your opinion, this person- 

ality that you found in Mr. Carey's case this past summer, has existed for 

a long time, or whether it's something of relatively recent origin? A. This 

is the sort of thing that has been built up from childhood; this is not a 

temporary thing. 

Q. Would it then be your opinion, Dr. Mercer, that the personality 
with traits that you have just described to the Court and jury, existed on 
May 19, 1960, some two or three months before your examination? A. Yes. 

Q. It would be, in your judgment, the same personality at that time ? 
A. It was the same personality. 

Q. Now, doctor, asking you to again direct your attention to the 
findings you made in Mr. Carey's case and the conclusions you made as 
to the type personality he bears, can you tell the Court and jury whether 
this type personality, with the features that you have described, affects 
his ability to premeditate? A. Yes, he is less likely to think through 
what he is going to do when he is under emotional pressure. 

Q. And aggressive stimulus such as being struck? You have nodded 
affirmatively but I don't think the reporter has an affirmative answer. 

A, I think that that would be correct. 

Q. Doctor, would the fact that Mr. Carey has a record of being in 
trouble with the police in about a dozen occasions for drinking, has a record 
of on three occasions, including the event of May 19, 1960, has a record 
for assaulting a human being, and on one occasion in 1949 jumped through 
a closed first story window, confirm or tend to dispute your conclusion 
as to the type personality he bears? 

MR. LOWTHER: I'm not objecting to the question providing there 
is going to be some proof about these assaults and jumping through the 
window business. If Iam assured by counsel it is, I won't object. 

MR. CASEY: I promised the jury those facts in my opening state- 
ment, that they will be admitted. 
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THE COURT: You may proceed. 

THE WIINESS: This type of behavior is consistent with the type of 
personality the test reflected. 

BY MR. CASEY: 

Q. Now, doctor, assuming that Mr. Carey, on May 19, 1960, had 
consumed between eight-thirty in the morning and the early evening of 
that date, over a half pint of whiskey, and perhaps up to three-quarters 
of a fifth of wine, and assuming, doctor, that he went to the rooming house 
in which he lived, which was run by a woman with whom he had a close 
association over the years, with his wife, and that just shortly after arriving 

at that residence, his landlady told him that she was ordering his 
wife to leave, that she could no longer live in that apartment, that his wife, 
who was not well in his judgment, was lazy and therefore would have to 
leave, and that Mr. Carey told the landlady that if his wife left, he would 
have to leave -- he would leave the house with his wife -- and at that the 
landlady picked up a bicycle pump while he was working on a bicycle as a 
favor for her, and beat him as he sat in a chair, although he was able to 
ward off some of the blows as she struck him from above with her arms, 
though one of the blows caused a laceration on his forehead and beyond 
the hairline into the scalp, and that shortly thereafter Mr. Carey stabbed 
the landlady -- would it be your opinion -- can you express an opinion, 
doctor, as to whether the aggressive stimulant that you referred to earlier 
in describing his personality were present at that time? A. I would have 
to answer that in parts. First, the amount of alcohol that Mr. Carey is 


said to have consumed would seem to be something which would interfere 


with the exercise of good judgment in any situation, with any person; 
secondly, that the behavior of his landlady and the situation in which he 
found himself would seem to be an upsetting situation causing anyone to 
react with some upset feelings, and that to a person of Mr. Carey's per- 
sonality it might be even more upsetting than to the average person. As 

to whether his reaction would normally take the form, his fighting 
back at the landlady, could be expected to take the form it did, that I would 
have no opinion. 
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Q. Doctor, my question -- 

MR. LOWTHER: Wait a minute, I want to hear that last part of that. 
May I have it read back? 

MR. CASEY: She said on that I have no opinion. 

THE COURT: Wait just a moment. You may read it back. 

(The Reporter read back the pending answer.) 

BY MR. CASEY: 

Q. Doctor, my question was this: Would the circumstances that I 
just asked you to assume, provide the aggressive stimulant that you refer- 
red to earlier in your testimony in describing this personality? A. Yes,I 
think that would. 

Q. That certainly would be an aggressive situation and would arouse 
aggressive drives, would it not? A. It certainly would be a situation which 
arouse aggressive drives. 

Q. And this personality which Mr. Carey bears, when encountered 
with such a situation, with an aggressive drive present, the flow of associa- 
tions would shut off, doctor? A. Yes, again he doesn't think; he acts im- 
pulsively. 

Q. He would be unable under those circumstances to exercise judg- 

ment and control because he failed to conceptualize? A, I think that 
would be correct. 

Q. And he would be expected, doctor, or he would discharge tensions 
through aggressive physical action without being clear as to why he did it, 
or why he did what he did, or what the consequences might be? A. That 
would be quite likely. 

Q. Doctor, thank you very much for coming down. 

CROSS-EXAMINATION 
BY MR, LOWTHER: 


Q. Now, suppose, doctor -- you're not a doctor of medicine, are you? 
A. No, Ihave a Ph. D., in Clinical Psychology, or I would not be qualified 
to give these examinations. 

Q. I didn't ask you all of that; I just asked you if you are a doctor 
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of medicine. A. There would be no reason why I should be. 

THE COURT: Wait just a moment. Just answer the question. Are 
you a doctor of medicine? 

THE WITNESS: No, Iam not. 

THE COURT: All right, that answers the question. 

BY MR, LOWTHER: 

Q. Thank you, doctor. Now, I take it that during the course of your 
psychological examinations of Carey, you gave him what is commonly known 

as the Wechsler-Bellevue, did you not? A. I gave him the Wechsler 
Adult Intelligence Scale which is one form the Wechsler-Bellevue. 

Q. Do you have the original of his answers down here today? A. Yes. 

Q. You do? May I see it, please? Now, how did you grade him on 
the full Wechsler-Bellevue? A. He has average intelligence. 


Q. Now, by average intelligence, what do you mean? A. His IQ is 


98. The range of average IQs is from 90 to 110. 

Q. So that he’s what you call, as far as IQ is concerned, an average 
person like most folks -- isn't that right? A, That's right. 

Q. He wasn't below 70 or down around 69 where he might be class- 
ified. 

MR, CASEY: The doctor has testified what his IQ was. 

THE COURT: Wait just a moment. Let the doctor testify. 

BY MR. LOWTHER: 

Q. The people below 70 -- don't you use an arbitrary mark of 70 as 
a cut-off line or something on IQs? A. A cut-off line of what? 

Q. Aren't people below 70 or around 70, aren't they classified dif- 
ferent from average? A. Well, the average is between 90 and 110, so 
certainly anybody who is either above or below is different from them. 

Q. What I'm getting at, you didn't find this man Carey was a moron or 
an idiot, or anything like that, did you? A. Mr. Carey has average intelli- 
gence. 

MR. LOWTHER: Your Honor, she hasn't answered the question I 
asked her. She's not confining her answers to the question, whether she 
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found he is either a moron or an idiot. All I'm asking her to say is yes 
or no. 

THE WITNESS: No, Mr. Carey is not an idiot or a moron. 

BY MR, LOWTHER: 

Q. All right. Now, then, are the results of the Rorschach in these 
papers that you handed me, Dr. Mercer? A. Yes. 

Q. And -- will you indulge me a moment, please, Your Honor? 

THE COURT: Certainly. 

BY MR. LOWTHER: 

Q. You didn't by any chance bring the Rorschach cards with you, 
did you? A. No. 

Q. What? A. No, I did not. 

Q. Or the books that are used by the psychologists, you know, to 
say whether the answer is right or wrong and the -- how many cards are 
there, twelve? A. Ten. 

Q. Ten. A. They are not evaluated according to right or wrong, 
and I would have had to bring a library with me. 

Q. Yes, well, aren't there one or two books that you can bring down, 
or that are available that show these ten different ink blot things, and they 
have plus and minus answers as to whether someone says the first figure 
is a bat or an airplane, that's good or bad. Aren't there a couple of books 
you could bring down on that? A. It would take five years intensive study 
for people to follow anything from the books. I could bring some books, 
but they would be of no meaning. 

Q. You mean they wouldn't be of any meaning to anyone but yourself? 


A. To an equally well trained psychologist they would be of meaning. To 


people who were not trained in psychology, they would not be of meaning. 
Q. Now, this Rorschach test, even though we don't have the ten 
cards down here, those forms that are on these cards, they were originally 
selected by Rorschach by dropping ink on a piece of paper or something, 
and then folded it over like that -- isn't that right -- and make a certain 
form on the card? A. It took him about ten years to get worked out 
the series that is used. 
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Q. Well, that's what he was doing that ten years was dropping ink 


on pieces of paper and folding them, wasn't it? A. Well, he was doing 
other things. He was Chief Psychiatrist of a Swiss hospital during those 
years. 

Q. What I'm getting at is as far as the Rorschach test itself is con- 
cerned, it is comprised, what they actually are, ink dropped on a paper 
and folded and then the paper is opened up and you have a form. A. The 
cards are reproductions of designs that were originally made that way. 
The cards that are in use now were not make like that; they are reproduc- 
tions. 

Q. I mean the originals were done that way? A. According to the 
history, yes, that's the way they were started. 

Q. And the way you conduct this Rorschach test is to either hand 
or hold card number one, either hand or hold it yourself, or have whoever 
you're examining , take a look at it and then ask him if he sees anything in 
there -- isn't that right? A. No. 

Q. You don't? A. No. You don't ask him if he sees anything; you 

say, What do you see?" 

Q. Is he supposed to see something? A. Most people do. 

Q. Well, now, so I take it that you showed these ten cards with these 
various designs, exhibited them to this defendant Carey during the time 
that you administered the Rorschach test to him and asked him what he 
saw inthem? A. Yes, 

Q. And the answers that he gave you, you tabulated, did you not ? 

A. No, I did not tabulate them; I wrote them word for word. 

Q. Is that in here too? A. What? 

Q. Is that in these papers you have given me? A, Yes. 

Q. And after you got through writing all the answers word for word -- 
incidentally, do you recall, doctor, did he see something in every one of 
those ten cards? A. I don't remember precisely now. No, he did not. 
There were times -- 

THE COURT: Wait just a moment. The Court will try to help you. 
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The Court understood you to say that was in your notes? 


THE WITNESS: Yes. 

THE COURT: All right, give the witness her notes then. 

MR. LOWTHER: Yes, Your Honor. 

THE WITNESS: There were -- 

THE COURT: Wait, you can review it before you answer. 

THE WITNESS: Thank you. On the fourth card, and on the sixth, 
and on the seventh card the patient was unable to respond. He described, 
but he did not succeed in coming through with an answer. The repetition 
of the test, when you go through you give the person the card the second 
time, and you ask him to explain, to show you precisely where he sees 
this. This is why you do this in the plus or minus, which the counselor 
has mentioned, that one of the things that you are then doing is to go through 
the test to have the person outline these things for you, tell you where he 
sees them, and then whether the form quality, which is only one part of 
evaluating the response, is checked, and whether it is plus or minus, plus 
meaning whether it is the quality that most people see, and it has been 
determined statistically , or minus when it is not in line with that. On the 
fourth card, when we went through it the second time, he succeeded in 
giving a response, and on the seventh card -- or on the tenth card, he 
succeeded in giving a response. There were times when his flow of associa- 
tions shut off. 

{BY MR. LOWTHER:] 

Q. What does that mean? A. That means when you give the person 
the card he is giving you associations. That's just the technical word for 
the ideas that come to his mind when he sees them. And some of the cards -- 
now, for instance, on card 6 and 7, these are cards in which most people 
are likely to see some areas which remind them of sexual areas ? 

Q. What? A. Well, there's one section of card 6 which is very 
frequently interpreted as part of the body, part of a man's body, or part 
of the genitals. Now, most people don't interpret it. They may just see it. 
They may just look at this area and interpret it as something quite different, 
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but it can be interpreted that way. But this is one of the places where this 
man just doesn't see anything, and he talks about it a lot. He says, "I don't 
know what that could be." He takes a long time to look around. Most people 
also can interpret that. A very popular way to interpret that is to say it 
looks like an animal skin, the bottom part, and he was unable to give that 
simple popular response. This kind of thing happened on that type of 
material, 

Q. What did he tell you when he looked at Card 1? A. Oh, he gave 
the usual responses to Card 1. 

Q. Well, what did he tell you? A. Well, he thought that Card 1 
looked like a butterfly, or looked something like a bat, and he explained 

that very well, and then he took another look at it and said it looked 
something like a cat's head, which all of these are popular responses which 
people frequently give. ; 

Q. In other words, on Card 1 he was all right? A. He showed he 
was able to respond in a manner which most people do. 


Q. Isn't that -- you mean that he responded all right as far as most 


people do? A. Well, you have to consider the test as a whole. 

Q. Well, I'm just asking about Card 1. Did he respond all right on 
that? A. On Card 1 -- you don't call these right or wrong. His responses 
were in line with those frequently given by other people. 

Q. Well, in other words, he fell into the usual norm of people who 
take this Rorschach test on Card1? A. That is right. Those responses 
are in line with usual responses, though we should remember that many 
people give very different ones which are of equally good quality, and 
many people give a good many more. 

Q. Now, what did he tell you on Card 2, doctor? A. Well, Card 2 
is a response, is a card in which ordinarily the kind of thing comes in when 
people are quite stimulated emotionally. He didn't do quite so well with 
Card 2, but it was fairly average. He said, "It lookslikeaninsect."" And 

he was able to explain this reasonably well, but he only gave one 
response to it, and that was not of as good quality as he gave to the first 
card, 
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Q. What do you mean by that? A. That it was not what you call 
popular response, that is, it was not the response given by one person in 
three, as the first card response was. 

Q. You mean when he said he saw an insect on the second card that's 
not a popular response for that card? A. No, it is not. 

Q. You mean one person in three would say something other than 
an insect? A. One person in three would be likely to interpret that as 
an animal's head and bear's head or dog's head. 


Q. Well, now, what did he tell you as far as Card 3 is concerned, 


doctor? A. Well, on Card 3, and again here is one of the places where he 
showed his inability to deal very well with this kind of material. Card 3 
is a card in which the average eight year old child sees two figures, that 
look like two people bending over. Now, this again -- I should explain that 
these responses are -- some responses are normal at certain age levels, 
and some responses are not. Now, the average eight year old is likely to 
interpret Card 3 without any difficulty as something that look like two people 
bending over, and the average adult, usually one adult out of every 
two will see it that same way, and this patient did not do that. He took an 
area which ordinary people don't bother very much, but it does look some- 
thing like a butterfly if you want to interpret it that way, and he says this 
looks something like a throat, and he takes this and because it is in the 
middle of a white space he thinks this looks like a throat or a tongue or 
small palate, and he’s seen some pictures in medical books that it might 
be that shape. I tried to find out why it looked like that to him, and we 
don't get anywhere very well, and so it seems that as he goes along, he 
doesn't -- the quality, the form quality of his responses simply doesn't 
hold up. Then he finally, after I let him have the card long enough -- 

Q. What's this form quality of his responses mean, doctor? A. This 
is what you have mentioned when you said you could look in the books and 
find out whether they were plus or minus. 

Q. In other words, the accepted answers? A. Yes. The form is 


only one aspect of the answer, and this form was what you would call minus, 


65 


Now, after he had the card quite a long time, he finally came out with the 

fact that these two figures on the side did look like two people. I didn't 

push him for that; he had to do it spontaneously, and that's what you could 
expect from an eight year old child. He did manage to do that. 

Q. Well, now, how about Card 4? You say that he didn't have any 
answer for Card 4? A. Card 4 he looked at for about a minute and he couldn't 
make out anything on that. Now Card 4 is a card that the average youngster 
of around six to ten sees as a giant. In fact, many adults would interpret 
this as a giant, and we have found out that many youngsters -- we geta 
lot of this information from studies at various age levels -- and we have 
found out that many children who are likely to be upset and disturbed when 
they are in relation to authority of any kind, they see this figure that looks 
like a giant, and they don't do anything, can't answer it at all. Now, acted, 
when I first handed him this card the way a small child does. He doesn't 
think; he can't give you anything. But after I came back to the card, when 
we were going through what we call the inquiry, when they have to explain 
all this, then he finally succeeded in giving a response, but it wasn't a very 
good one. 

Q. What did he tell you? A. This he saw as the back of a | dog" 8 
head. It's true that this card has little things on it that look a little bit 


like a spaniel's ear, and when somebody interprets the whole thing from 


a part, just as if he says, well now here's one little thing, one little part 

of it looks like a dog's ear, so the whole thing is a dog, a dog's head. That's 
what you call confabulation, and it's kind of an excited kind of thing, 

and it makes you wonder if when he encounters situations in real life, when 

he sees one detail of it, does he misinterpret the whole thing. That you 

would have to check up from his own history to find out if that was really 

working that way. 

Q. You mean on Card 4, when he went back to it, he said it looked 
like a spaniel's, or something? A. Yes, his reasoning was bad, very bad 
reasoning. He just took part of it and interpreted it. 

Q. What did he tell you on Card 5, doctor? A. Well, now Card 5 
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is one which even two or three year old children are likely to give you 


something on, and he came along with that, and he saw this as a bat, and 


it's a nice bat. It's a perfectly clear bat, and practically everybody will 
interpret that that way, a bat or a butterfly, and that he did. 

Q. You mean he fell within the accepted norm on that? A. That's 
right, according to the book you mentioned, this would have been a plus 
response. 

Q. And how many plus responses are there on that, doctor, in that 
book that I mentioned? A. Well, you see what happens is what they do to 
make up the book which you spoke of, they have to take records, many 
hundreds of records from people of different levels of intelligence, and 
then they have to go through and tabulate the ordinary responses that are 

most frequently given, and if about 75% of the people of average or 
better intelligence give a certain response, then it is assumed that that 
response is of plus form quality, that is, itis sufficiently like the nature 
of a block to a number of people that this is accepted, and this particular 
one is practically a hundred per cent of the people who look at them would 
call this a plus. So you would have hundreds of examples of these things 
that had been gathered from many thousands of people to make up one of 
these mamuals in which the plus or minus signs are given. 

Q. Now what did he tell you on Card 6? A. Card 6 is one we have 
already talked about. This is the one where his flow of associations just 
shut off. Now this card is what -- you can very easily see the bottom part 
of it; it looks like a fur rug. Practically -- this is the one in three busi- 
ness; you would expect everybody to see it. On top of that there's a little 
section and some people say it looks like a snake. Some people would say 
it looks like a fountain pen, or some people would say it looks like a pole, 
but some people, many people, particularly to men, this is quite likely to 
suggest a part of the body and part of the sexual organs, and sometimes 
when people who are easily upset by the idea of having to mention some- 
thing like this, they can't do anything with the rest of the card either. 
There was nothing about the rest of the card that he couldn't perfectly 
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well have talked about and not mention this, but he couldn't get anywhere 

on it, and when we came back the second time, and I said, "Now do 
you see anything else here?" And I covered up the top part and he looked 
at the bottom part, which is a very simple part, we got no place, 

Q. So he didn't give any answer on 6? A. That's the place where 
I mean where his flow of associations shuts off, and that happened now, 
not only on Card 4, which is like the authoritative figure type thing; it up- 
sets a small child, but it happened now on Card 6, which has the sexual 
implications, the same pattern. 

Q. Now, how about Card 7, doctor? A. Card 7 is one which ordinar- 
ily -- it looks like two women, they say the bottom part of it, and the two 
top parts, it looks like two women looking over a fence and this gives a 
person a good chance, if he feels this way, to make very unpleasant and 
unfavorable remarks about ladies gossiping, or -- 

Q. What? A. They look like two ladies gossiping over a fence, and 
this given them a chance, if they are annoyed by ladies gossiping, to gone 
on and talk about that when they get this particular card. But the bottom 
part of this card has an area which suggest a woman's genitals, and this 
man, when he struck this card, again this has him stumped; he can't do 
anything with it. He holds the card up like this, and he looks around from 
all sides, and so when we came through what we call the inquiry on the 

second part, if I cover up the lower part and say, look up here at 
this top part, which looks like these two figures of women -- people very 
frequently see these as women arguing -- well, he couldn't get anything 
on that, but he’s given me responses up to now like that bat and butterfly, 
and finally the two people that he got to, that I know his level of ability. I 
know that anybody of average intelligence ought to be able to give you that 
unless he's upset emotionally by the things it arouses in his own mind. 
Apparently this is somebody in whom this particular kind of picture, these 


two women arguing sort of thing, is upsetting and he doesn't manage to get 


anything out of it. 
Q. Did he give you any answer on Card 7, doctor? A, We never got 
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anything on Card 7, not even the second time, and it's an easy one to do. 

Q. How about Card 8? A, Well, Card 8 he came along all right. 
Card 8 has on the side of it two figures that look like bears, and even small 
children that you give this test to -- when you give it to children, you look 
at it to see how the developmental level comes along, along with the in- 
telligence test. These bears, they are perfectly good bears, but they are 
pink, and so sometimes some people will say, well, these don’t make any 
sense; I couldn't call these bears or moles or beavers, or whatever it 
might be, because of the color of them, but that didn't bother him at all. 

He was able to interpret those, just as he was able to interpret the 
bats, which were the other simple popular response. 

Q. Is Card 8 the first of the cards that we have color on of those 
cards? A. Card 8 has some color on it, yes it does. Those bears are pink. 

Q. How about Card 9, doctor? A. Well Card 9, he had the same 
reaction to Card 9, a very similar reaction to Card 9 as he had with Card 
2. Now, Card 2 was the first card where color came in, and he had trouble 


with that, but he finally came through with something. Card 3, where there 


was even more color, which is a bright red color, and sometimes people 
who are upset by ideas of blood or anything like that , have trouble with 
those cards. Now, he had -- you see it was Card 3 where he gave that very 
bad response about the mouth and the palate. 

Q. The mouth and who? A. The mouth or the palate -- p-a-l-a-t-e. 
Now, when he comes to Card 9 which has an awful lot of color, and it's all 
massed together; it's not even separate like those nice pink bears on Card 
8. He had the same kind of trouble with that that he had on Card 2 where he 
first encountered color, and he said this looks like the inside of an animal 
or the inside of a stomach or part of the intestine. If I had those cards 
here to show you, you would agree with me that they don't look like that. 

They would be in the book which you speak of. That response is 
listed as minus, and it's a bad response, and he said -- 

Q. You mean if he says it looks like the inside of an animal that's 
listed as mice in the book, that -- A. No, no, that's Card 8 that was mice. 


Now we are on Card 9. 
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Q. OK. A. And it wasn't the inside of the animal on those ‘mice. 
They are good mice; they are all right. Now, for Card 9, however -- even 


though I haven't got the cards here, I can -- 

Q. Would the cards help you, doctor? A. No. 

Q. Because we've got a set up on the sixth floor if they'll bring it 
down. A. Well, I think I could tell you -- | 

THE COURT: Wait just a moment, we'll take ten minutes at this time. 

MR. LOWTHER: I'm going to have to have a subpoena forthwith, Your 
Honor. The last time they wouldn't bring them down. : 

THE COURT: The Court will sign it. Then you may at least look at 
them, doctor. 

(Short recess.) 

(After mid-morning recess.) 

(Witness resumed the stand.) 

MR. LOWTHER: If Your Honor please, one of the staff psychologists 
has responded to the subpoena with the Rorschach cards. 

Will you indulge me for a moment, please, sir. 

THE COURT: Certainly. 

MR. LOWTHER: Without marking them, Your Honor, may all these 
10 cards be known for the purposes of examination as Government's Ex- 
hibit No. 6, please, sir? 

THE COURT: Government's Exhibit No. 6. 


(The 10 Rorschach cards were marked as ‘Government's 
Exhibit No. 6 for Identification.) 


MR. LOWTHER: I want to show them to counsel. 

(Showing the cards to Mr. Casey.) 

MR, CASEY: Thank you, sir. 

BY MR. LOWTHER: 

Q. Now, doctor, with reference to this card which I hand you, which 
is part of Government's 6 for identification, that is Card No. 1, is it not, 
in the Rorschach series? A. That's right. 

Q. And this is the card, Doctor, that the answer was given to you 
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by this defendant that when he looked at this, he saw a bat? A. He said it 


looked like -- at first he said it looked like an insect, a butterfly. That 


was his first statement. 

Q. Um, hum. And then he later told you it looked like what? A. It 
could look something like a bat. 

Q. And that is within the accepted norm for this card here ? A. Yes, 
but, of course, we would have to consider in relation to those responses 
his explanations which he gave, because sometimes people can give you 
what look like accepted responses, but when you get their explanations, 
they are very confused. 

When I went back to explain -- to ask him to explain why this looked 
like an insect or butterfly, he had to point out to me how much he used, 
because you could take just a part of it. 

He took the whole thing, which is the usual thing. 

Q. In other words, he said this whole -- 

MR, LOWTHER: Excuse me, Your Honor. I didn't mean to have my 
back to you. 

BY MR. LOW THER: 

Q. In other words, Doctor, he said, that is, Carey said that this 
whole blot here here looked to him like a butterfly or a bat? A. Yes, and 
his explanation was these 2 small things up here. Do you see those 2 little 
things up there ? 

Q. Up here? A. Could I have the card to point out to the jury, please ? 

Q. Surely. (Giving the witness the card.) A. I think it will clarify 

(Pointing) Can you all see this? 

THE COURT: You may step down if you care to. 

THE WITNESS: Thank you, I would like to. 

THE COURT: The microphone is not working. 

THE WITNESS: Well, I think I can speak loud enough, This is a 
short record and I think it will be clear. 

(The witness goes down and stands in front of the jury box.) 

Now, you see (pointing) he first has to -- he took 8 seconds before 
he responded to this. 
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That is not an unusual reaction time. You always watch for the length 


of time that it takes a person to respond. 
And then when he said, "It looks like an insect, a butterfly,” then he 
turned the card this way (turning card) -- we have signals to indicate ex- 


actly what the person did. 

Then he went on and said, "It could look something like a bat." It 
took him about 50 seconds to come through with two responses. 

Now, after we had finished the entire test, I had to ask him to explain 

that, and the response itself really didn't mean anything until I got 
this explanation. 

And I asked him first what he used. I said to outline the bat and then 
he goes like this, because people could do this, if you don't know, and you 
get started, and that would be an unusual thing. 

So he said, "Now, these two small things up here, this and this small 
little end but here, looks like a tail,"" and these, he said, "These could have 
been wings." 

But he said, "Of course, they are wings that are sort of mashed off 
or some thing.” 

You see they do look sort of broken up. 

Well, now, that is an average kind of response which has been pointed 
out would be in that book where there were, the form would be plus. 

And the only thing that determined that response was the total form 
that was used. 

He didn't give me any explanation about the black color or anything 
of that kind. He just used the form, and used the whole blot. 

Then when we came to, "Well, now, you said this looked like a bat, 
what about that ?", he said, "Well, a bat is made with forms up here that 
have little hooks up here, and this is like feet and this looks like a bat up 
through here." 

(During this entire testimony, the witness is exhibiting the card to 
the jury and is pointing out the various features as she talks.) 

So I had to ask him if it looked more like a bat or a butterfly. 
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And he said, "Well, again, if you look at it hard enough, you could 
take this part and it looks like a cat's face." 

This often happens -- 

Q. What did you say it looked like? A. A cat's face. 

Q. You can break that up like that, and it looks very like a Halloween 
mask, so it's good enough if you break it up. A. Well, now, it really -- 
then he said, "Here is a mouth, and here are eyes," and he says, then you 
can make the -- the way he breaks it up, "This is ears and a pointed chin.” 

Now, that meant that actually he gave three responses to that card, 
but the last one didn't come out until the end. 

And on that last response that came out, if you are interpreting this -- 
now, it would take a long time to get into all the details about why this sort 
of thing works, but some of these responses are easy, and even if you are 
not familiar with the material, I will explain some of it. 

Whenever you look at anything, the thing that first stands out is the 

figure, and what's around that is called the ground. 

That's what the figure is on. And so what he did here was to start 
to make use of the ground. 


Now, in this business of perception, we have found out on this test 


that people who make use of these space responses, they use the space 


piece to work on their responses, are likely to be people who are rather 
aggressive people sometimes. 

Q. What are these spaces that you are talking about? A. These are 
spaces -- see. This is part of the ground. And what this amounts to, if 
you were working out the business of the perception, that is, how you in- 
terpret the sensations, -- 

The sensation here is just a black spot, but the perception is how you 
interpret the spot, and what kind of interpretative machinery you have in- 
side of you that not only operates on these spots but on other things that 
you encounter in your daily life. 

We are using these things to take a sample of that machinery. 

And this man, in doing this, he reversed the figure. He started using 
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the ground instead of the figure and we have found from studies, not from 


just because he thought in this way, that people who are likely to:be nega- 
tivistic and aggressive, are people who do this kind of thing. 

Well, now, then that is about what he did to Card 1. 

Q. All right. Would it be more comfortable for you, ma'am, if you 
sit over here, instead of standing, with Your Honor's leave? A, Well, I 
think the important thing is that the jury can see these cards from here. 

Q. Oh, yes. We want them to see them, by all means. This, doctor, 
I think is Card No. -- Iam not sure -- I guess I have to hold it with the 
number up on it. A. No, it doesn't matter. 

Q. Doesn't it? Well, first of all, what did he tell you Card No. 2 
represents? A, It took him 6 seconds on that. That took about the same, 
as his reaction time on the first one, that is, I could get an idea about the 
rate at which he responds to this, and this is around the average rate. 

Q. What did he say? A. He said, ''This looks like some kind of an 
insect, too, but I don't know what it could look like, but it's some kind.” 

Now, this -- do you notice that he saw insects on the first card, and 
so he interprets this card as an insect, too, and yet this is not, as you will 
see when the card is shown to you, a very good insect. : 

Q. All right. Well, what is it supposed to represent? A. Well, it 

isn't supposed to represent anything, because there isn't anything 
right or wrong about this, but most people will say, "This looks like two 
clowns." 

Q. Who? A. Clowns. See their red hats? 

Q. Oh. Go ahead. A. Or you can break this up like this and make 
a dog's head. Now, those are the two responses that are most popular. 

Q. Where is the dog's head? A. (Pointing.) : 

Q. Oh,I see. All right. Now, if you show the jury -- A. You can 
make a very good dog's head. 

Well, now, that -- most people -- when I say most people, I mean 
this business of one out of every two or one out of every three people are 
likely to interpret it that way or something similar to it -- would see it 
like that. ; 
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But people whose thinking is what you call rigid, people who are not 


likely to be entirely flexible all the time, in going from one idea to another, 


are people who are likely to behave in one situation the way they behave in 
another, even though that isn't a very good -- always the most appropriate 
way to do it -- will go on from one card and give a response to it which is 
very similar to the response they made on the card before. 

Now, he said that this could be some kind of insect, too, when he sees 

these little things down here, and he said, ''This looks like the head 
part of the insect, and there are the tail parts." You see he does it like this. 

And the book which has been mentioned here previously in which -- 
reports the statistical studies of these things, indicated that this -- a 
number of people do this, say about 50 percent of the people who see this 
may interpret it as an insect or a butterfly -- 

So we would say, well, it is acceptable and we would call this, the 
form quality of it as plus. 

Now, he didn't do anything about the color. He didn't -- he just sees 
it as an insect and he gives as his explanation these little things up here. 

And you noticed on the first card that his explanation of why this is 
a bat or a butterfly also depended on some little things sticking up. 

And that's a sort of sticky kind of thinking. You go on and interpret 
another situation the way you interpreted the first one. 

Q. Yes, doctor. Now, what was it in Card 1 that indicated that this 
defendant was aggressive or something like that? A. There was one thing 
in Card 1 that is seen in the record of very -- 

Q. Can you show us? A. You have got Card 1. 

Q. No, I don't think so. A. No,Iam sorry. This is a tendency and 
that -- you would never say on the basis of this one thing that this was -- 
but it tells you to look for this in other parts of the record. 

He did. He made use of the space to interpret parts of the figure. 
He explained this as a cat's face, and it is not a bad one, for calling it a 
cat's face, by using the space response. 

Now, this isn't necessarily bad at all. Everybody is expected to have 
a certain amount of aggressive reaction. 
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Q. What did you say? A. I said everybody has a certain capacity 


for aggressive reaction. 

Q. Everybody? A. Not necessarily bad, or anti-social, but to some 
extent. So we expect to find a certain amount of the use of space responses 
in the records, and this man did. 

Q. And the reason that you say he has an aggressiveness is because 
he was using those four blanks in there? A. No. I said this only suggests 
to me that I better look along the rest of the record and other things, that 
he might be that way. 

Q. Now, Card 2, was there anything in his responses to Card 2 about 

that insect or whatever it was, that suggests to you that he was ag- 
gressive or something? A. Card 2 only suggested to me that he was try- 
ing to apply to this blot the same kind of thinking he applied to this one. 
He interpreted this as an insect also. 

No, there is no hint there toward anything in particular. The only 
thing that is interesting about that Card 2 is that most people who respond 
to this card are able to respond to that bright red color. 

Q. What do they say that is? A. Oh, they are likely to say that, 
"This is the clown's red hat," or they are likely to say that, "This is a 
red butterfly ,"" or they may say, "It looks like blood stains," 

There are various things one could say. 

Q. Well, he gave -- A. But he didn't respond to that. 

Q. He gave within norm answers on 1 and2? A, Well, 1, the second 
one he said wasn't very good. But it -- because it was a repetition of what 
he had given on the 1, you call that perseverative thinking. 

Q. Who? What does that mean? A. Well, that means -- think of 
the word "persevere." 

Q. Oh. Keeping right on through. A. You keep on going with the 
same idea you started with, but it's not a very good one for this particular 
thing. 

Q. Aone-track mind or something? A. That's it exactly. 

Q. Well, now, this Card 3, what did he tell you, doctor, on Card 3, 


76 


matam? A, Well, Card 3 took him 19 seconds to respond and you notice 


that is a little bit longer than it was on the others. 

And that suggests to you that since Card 3, as you can see, is a very 
easy card to interpret, that makes you assume that there is something 
about this that is holding him up. 

And on Card 3, he said it might be a throat or something, and it 
might be a palate in there, p-a-l-a-t-e. 

Q. Is that a good answer or bad one? A. Oh, no, that's bad. 

Q. It is? A. You can see that without any reference -- 

Q. Here is the card, then. I don't mean to keep it. A. Now, this 
is the card which I explained to you that the average 8-year old child says 
that it looks like two people picking something up, or two people washing 
or dusting, or doing something, with bowling balls. But -- 

Q. Where are the bowling balls? A. They are not very good, but 
that is the response that people often make. 

They also -- this is also a card with some bright red. You see, this 

suggests blood stains or something red, or fire, or something. 

But here is this piece right in here. Now, most people -- and again 
I get back to that statistical "most," -- most of the people that see that 
say that looks like butterflies, or a bow tie, or something of that type. 

But this man says this looks like a palate. 

Q. The red thing there? A. Yes. 

Q. Apalate? A, Palate,um, hum. Well, now -- 

Q. Did he say "palate?" A. Um, hum. And he says, "It must be 
a throat or something."’ And so I say, Why, where is this on 

He said, "Oh, in the middle here." This is when we come back and 
are going through to explain. 

He says, "A small palate. Some pictures I have seen look like that.” 

Now, of course, this is probably what pictures he saw in health books 
or physiology. 

"If that is not a palate, it might be the tongue," and he says that the 
shape of it looks like the palate or the tongue. 
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Well, now, obviously that is not very good, but you don't have to have 
any statistics books or any long study of Rorschach to tell you that. 

And then after he looks at that a while, he -- it takes him a while, 
he comes around to think that that looks like two people. | 

Now, that is the business, you see, of finally managing to get to the 
average response. We would expect this. This man has earned an IQ of 
98 and in that IQ of 98, he demonstrated good common-sense comprehen- 
sion of some simple questions, and, consequently, we would expect that he 
ought to be able to give us these popular responses and it would be very 
funny if he hadn't seen this one in some kind of way. 

And what we are looking for, beginning to look for now is the way 
that this person is responding. You don't take any one of these answers 
by themselves. You don't take any card by itself, 

You have to look to see how this person is responding to color. And 
we found out in Card 2, he held -- he didn't do well, particularly; He had 
to use the same idea he had on Card 1, just went on mechanically. 

And here he gives a very bad reason, extremely poor. | 

Q. What in that response, doctor, on Card 3, indicates that he was 


this impulsive personality? A. No one card and no one response will do 


that. You have to think of something like a snowstorm. One flake at a 
time, like a snowstorm, one flake at a time doesn't do any damage. 
If you get enough flakes you have a snowstorm. 

Q. Iam trying to find out what on Card 3 gave any indication about 
this aggressive impulsive business? A. I have to repeat that you have to 
take the total pattern altogether and it is only when you get through the 
whole 10 that we will have the evidence as to whether he is this kind of 
person. 

Q. Iam trying to find out for His Honor and these ladies and gentle- 
men, in the jury box, is there anything on Card 3 that indicates -- in his 
answer, that he is aggressive impulsive? A. This inability to be thrown 
by that bright red color is something which is shown by people of that type. 
But, again, I would not take it alone until I was through with the whole series 
of cards. 
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ma'am? A. Well, Card 3 took him 19 seconds to respond and you notice 


that is a little bit longer than it was on the others. 

And that suggests to you that since Card 3, as you can see, is a very 
easy card to interpret, that makes you assume that there is something 
about this that is holding him up. 

And on Card 3, he said it might be a throat or something, and it 
might be a palate in there, p-a-l-a-t-e. 

Q. Is that a good answer or bad one? A. Oh, no, that's bad. 

Q. It is? A. You can see that without any reference -- 

Q. Here is the card, then. I don't mean to keep it. A. Now, this 
is the card which I explained to you that the average 8-year old child says 
that it looks like two people picking something up, or two people washing 
or dusting, or doing something, with bowling balls. But -- 

Q. Where are the bowling balls? A. They are not very good, but 
that is the response that people often make. 

They also -- this is also a card with some bright red. You see, this 

suggests blood stains or something red, or fire, or something. 

But here is this piece right in here. Now, most people -- and again 
I get back to that statistical "most," -- most of the people that see that 
say that looks like butterflies, or a bow tie, or something of that type. 

But this man says this looks like a palate. 

Q. The red thing there? A. Yes. 

Q. A palate? A. Palate, um, hum. Well, now -- 

Q. Did he say "palate?" A. Um, hum. And he says, "It must be 
a throat or something." And so I say, "Why, where is this oe 

He said, "Oh, in the middle here." This is when we come back and 
are going through to explain. 

He says, "A small palate. Some pictures I have seen look like that.” 

Now, of course, this is probably what pictures he saw in health books 
or physiology. 

"If that is not a palate, it might be the tongue,” and he says that the 
shape of it looks like the palate or the tongue. 
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Well, now, obviously that is not very good, but you don't have to have 
any statistics books or any long study of Rorschach to tell you that. 

And then after he looks at that a while, he -- it takes him a while, 
he comes around to think that that looks like two people. 

Now, that is the business, you see, of finally managing to get to the 
average response. We would expect this. This man has earned an JQ of 
98 and in that IQ of 98, he demonstrated good common-sense comprehen- 


sion of some simple questions, and, consequently, we would expect that he 


ought to be able to give us these popular responses and it would be very 


funny if he hadn't seen this one in some kind of way. 

And what we are looking for, beginning to look for now is the way 
that this person is responding. You don't take any one of these answers 
by themselves. You don't take any card by itself. 

You have to look to see how this person is responding to color. And 
we found out in Card 2, he held -- he didn't do well, particularly. He had 
to use the same idea he had on Card 1, just went on mechanically. 

And here he gives a very bad reason, extremely poor. 

Q. What in that response, doctor, on Card 3, indicates that he was 
this impulsive personality? A. No one card and no one response will do 
that. You have to think of something like a snowstorm. One flake ata 

time, like a snowstorm, one flake at a time doesn't do any canes: 
If you get enough flakes you have a snowstorm. 

Q. Iam trying to find out what on Card 3 gave any indication about 
this aggressive impulsive business? A. I have to repeat that you have to 
take the total pattern altogether and it is only when you get through the 
whole 10 that we will have the evidence as to whether he is this kind of 
person. 

Q. Iam trying to find out for His Honor and these ladies and gentle- 
men, in the jury box, is there anything on Card 3 that indicates -- in his 
answer, that he is aggressive impulsive? A. This inability to be thrown 
by that bright red color is something which is shown by people of that type. 
But, again, I would not take it alone until I was through with the whole series 
of cards. 
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@. Now, what did he tell you in answer to Card 4, doctor? A. Oh, 
this is the one which we have already mentioned. He couldn't do anything 
with that. He kept it over a minute and didn’t get anywhere. 

But when we went back the second time he managed to give a response. 

Now, this business, you see, this is what we mean when we say you 


conceptualize, actually to give a response, because all that happens is that 


you have got some spots and you have to impose your own meaning 


on them. 

Q. Incidentally, what is the accepted answer on that card there, that 
3 that you are showing to the jury? A. Well, accepted in the sense that it 
is the type of thing given by many people, is the fact that it is -- immediate- 
ly usual, they give this first response of the two people. 

You would also expect this to be interpreted as a bat or a butterfly. 

Now, this one up here, if you turn it around, you get some nice look- 
ing little animals with long tails. 

Q. What is that now? A. He didn't -- 

Q. Up there in that red thing? A. Yes. 

Q. The animals with the long tails up there? A. Yes. 

Q. What kind of animals? A. Well, people interpret them in dif- 
ferent ways. 

Q. Well, what do they say. What is the accepted norm? No, you 
look at them. I don't want to see the card. 

What kind of animals do -- A. Well, a frequent animal here is seen 
as a lion. 

Q. Lion? A. Yes. 

Q. That red thing up there? A. Yes. 

Q. What other kind of animals? A. Not very good, I will agree -- 

Q. I mean, even though it isn't very good, as a lion, what other 
animals are you supposed to say it is? A. It could be almost any one. 
You are not supposed to see anyone. 

Q. You aren't. A. No. 

Q. Oh. A. There is nothing wrong about it. Nobody is required to 
see anything. 
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Q. Now, on Card 4, you say the defendant Carey, on the first go- 
round, wasn't able to make any response, but on going through a second 
time, he did answer. 

What answer did he give you, doctor? A. This time -- this is the 
one which I explained the -- previously as seeing the back of a dog's head 
and he took a little part to justify the whole thing. 

Q. Yes. A. And that is called confabulatory thinking. 

Q. And that's all he got out of this 4 is the back of a dog's head? 
A. Well, he gave a fair explanation, but that's all he got. 

Q. I mean, is that what he said -- the only thing he could see was 
a dog's head? A. Um, hum. This is the card that children usually in- 
terpret as a giant. Adults are likely to say it looks like an animal skin. 

Q. Now, what part of Card 4 did the defendant Carey point out to 
you as being the back of a dog's head? A, Well, he used the whole thing. 
Now, this man never succeeded in breaking things up. 

The average person will break cards up into parts. He will take 


pieces of these things, and he will not necessarily take the whole thing. 


Now, this man is a person who apparently just takes the whole busi- 
ness and he doesn't have too much success in seeing details. 

And this -- most people of his intelligence level are able to see much 
more in the way of details and are able to give much more explanation of 
what they do than he did. 

And he says, "This looks like the back of a dog's head." 

Q. What part of it? A. The whole thing. And sees this as part of 
the dog's shoulders and he says, "Well, that's probably his spinal column." 

Q. What did he say that top was, snoot or snozzle of the dog? A. He 
says that most dogs have a little topknot on the top of their heads. This 
is his explanation of this. 

Q. That's not a good answer? A. Well, this is pretty bad. People 
do not customarily see this as the back of a dog's head. 

Q. Well, now, how many right answers and by right, I mean, how 


many plus answers are there for that card in the book we are talking 
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about? A. Oh,I am not sure. There are many. 

Q. Quite a few, aren't there? A. Yes. Very many plus answers. 

Q. Now, in that card there, the answer about the back of a dog's 
head business, did he tell you those things hanging over on the side are 
the dog’s ears in that picture there? A. Yes, he thinks these are ears. 
You would agree with him on that. 

Q. Now, in his answer to Card No. 4, what indicated in that card, 
if anything, that this defendant was this aggressive impulsive business? 
A. I will have to just go on repeating that no one response and no one card 
gives you the whole -- when you get through with the whole 10, we can 
draw a conclusion. We have to look at the whole 10. 

Q. Now, on Card No. 5, what did he tell you? A. Icould add, per- 
haps, and it might clarify your last question, this: the fact that this man 
was unable to respond to this card, which ordinarily to a 10-year old 
child suggests the giant -- it is connected with a giant -- the adult usually 
turns it into an animal and says it looks like fur, but the fact that he was 
unable to respond suggests that he stops thinking when he encounters 
something that people may interpret as a sort of large and threatening 
figure. 

Q. Suppose it just didn't look like anything to him? A. Well, it 
apparently looked like something to him because he continued to -- he 
interpreted as most -- the person of average intelligence -- 

It is very unusual if this doesn't suggest something. He could take 
a piece of it, you see. 

Now, if a person -- this person has average intelligence and doesn't 


respond to material in the way a person of average ability would ordinarily 


likely respond, then you have reason to think that his thinking is shut off, 


his associations, he has quit thinking, when he strikes these threatening 
things. But he doesn't on other things. 
Q. Now, what did he tell you in response to Card 5, doctor, please? 
A. Card 5, he thinks this has something to do with animals. He 
doesn't know what kind, but it could be a bat, too. 
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This is a very common one. You see, when there is no color in here 


and when there isn't, as there were in 2 and 3, and when there isn't any 


colors, the emotional arousing things, those blood-spot looking things, 


when there is no color in there and when he doesn't have this thing that 
has this threatening kind of quality, at least the way most children say -- 

Q. What is this threatening business? A. Oh, they interpret it as 
being a big figure, this giant with his big feet. That's the way a child sees 
this kind of thing, and you ask them about this, what he will tell you. 

You see he responds all right. He responded all right to the first 
card. He responded all right to No. 5. That's a bat, 

There is no color there and there is no indication of any threaten- 
ing figure. 

Q. This one is all right, 5, that I gave you? A. See he doesn't have 
trouble with that. Most people say so. I have had people tell me that it 
looked like a bat even though they didn't know anything about a bat. 

But the thing is that a large part of the population thinks that -- in- 

terprets that as a bat, so it is acceptable for the form. 

Now, you can have a lot of other things besides forms in here. You 
can think about whether this creature is flying or whether it has -- the 
black color helps, or what not. 

And people can interpret this in all sorts of ways and interpret this 
as a dancer, with a fancy costume around Halloween and things like that. 

But -- 

Q. Suppose they said that. Would that be all right? A. Yes, that 
is indicative -- you would have expected in this man to have a number of 
these responses which suggest human mood, like clowns and people doing 
that, because that requires a slightly higher level of conceptualization, a 
slightly higher level of interpretation. It is a little harder to do that, mean- 
ing you have to put more of your intelligence into it. 

And a person of average intelligence usually does that. 

Q. Well, now, what about No. 6, doctor. What answer did he give 
you? A. Six is the one where we got nothing. 
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Q. Got nothing? A. And we got nothing when we went back for the 

second go-around. 

Q. What's the accepted answer? A. Well, again, may I say more 
frequently ? 

Q. Yes, more frequently. A. The most common response of all, 
that is an animal skin. 

Q. Any particular kind? A. Not necessarily. 

Q. Just an animal skin? A. (Nods.) 

Q. Is this the one, or do I misapprehend the former testimony, that 
there was some mention of a sexual organ in this? A. Yes. 

Q. Now, you show the jury where the sexual organ is. A. I will 
show you where -- the part of the card that people frequently interpret as 
that. Now, you take these things off and you take this off, and now that -- 
people will mostly interpret that as a snake or a pole -- you have to see 
it. It looks like it. 

You have to take those off. Or you can say that this is -- oh, you can 


have anything -- make a lighthouse out of it or anything, but also it is some- 


times suggestive to many people of the male sexual organs. 


Q. You mean covering up everything else? A. If you take -- 

Q. You show that to the jury. They are the ones that want to see it. 
A. Can you see this part and that, that might suggest that. 

You find very frequently that small children who are just becoming 
aware of their own bodies, get quite uncomfortable and upset when they see 
this. 

One of the places where you learn how people's responses -- is giving 
this to children and watching what their reactions are. 

The most popular response to this card, which most people give, most 
people of average intelligence give, is this: they look at this and they say 
that looks like an animal skin, and you have a lot of them -- or they may 
say this, it looks like a butterfly. 

Now, again, the fact that you learn how the interpretation of this stuff 


means what it does, because you have seen lots of people who have certain 
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types of reactions, what they do with it, seen what children do with it, and 
so, the fact that a man of average intelligence can look at this card and 

get nothing -- and it simply indicates here again if he -- if when he strikes 
certain types of material, he stops thinking. 

Q. Suppose it just looks to him like it wasn't anything? A. Well, 

that -- exactly it. Why does it look to him -- why does it seem to 
him just nothing? 

Q. Now, is there anything in his answer to that card that suggests 
the aggressive impulsive business? A. What -- his inability to concept- 
ualize ? 

Q. What do you mean, his inability to conceptualize? A. His in- 
ability to impose meanings, to interpret. Here is nothing but a blot. This 
can mean anything he choses. He can make this a butterfly up here. He 
can fix this up as a snake, and call that an animal skin. He can call this 
a bear. He can do all kinds of things to it. 

And he has shown us that on other cards he could give responses 
consistent with his intelligence level. 

But on this card, he can't give anything. 

That means that he is unable to interpret this material. He can in- 
terpret other material in line with his intelligence level. 

Q. Now, on Card 7, what did he tell you? A. This is another one 
where he has trouble. You see, as this man goes along, as the cards go 
along, the emotionally exciting quality , association, with these cards, and 
these things that sometimes suggest sexual organs, and sometimes sug- 
gest blood -- all these things increase as the cards go along. 

Q. You mean the blood and the sexuality increases as the cards go 
along? A. The aspects of the cards that call for those associations, you 

see how we had the red -- on 3? 

Q. Why couldn't it be red paint instead of blood? A. It could be. 
But it could be also -- suggest blood or fire, or what have you, because 
red suggests that answer here. 


But as the cards go, there isn't anything very suggestive of sexual 
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connotations on some of those cards, but there are some people that in- 
terpret them that way. 

But when you get to Card 6, you saw that one part -- and you know 
what children respond -- they see this -- and adults, as a rule, may or 
may not. 

But then as you go on into Card 7, you have another card, and the 
last 3 cards, 7 has some things that arouse ideas of various sorts that -- 
and the last 3 cards have much more -- they are much more emotionally 
stimulating and much more likely to suggest these things that this man 
just shuts off. 

I would expect by this time in the test that this man would be giving 
fewer and fewer responses, because he has -- some people give more and 
more responses, the average person would give more, but the person who -- 
a person like this who shuts off his thinking when he encounters emotional 
stimulus as this, gives less and less and that is what he started to do -- 
didn't do anything. 


Q. You mean he doesn't see anything in7? A. No, he doesn't. 


Q. What is he supposed to see? A. Oh, he is not supposed to see 


anything , but normal people see something. 

Q. What do they see? A. The common response: there are 2 
women with heads. 

Q. Well, is there any other accepted response to 7? A. Oh, yes. 

Q. What? A. That bottom part, 2 lower parts, they look like a 
butterfly. There can be a very complex response. You can take a very 
small area there. People who are very emotional will take -- artistic 
people -- will take very small areas there. 

Q. You show it to the jury. A. Yes. Now, you see that this looks 
like two women with their hair done up in pony tails -- or some people 
will take that off. 

And also you can make a very nice Scotty dog out of that. 

Q. Awhat? Scotty? A. Um, hum. That makes a good Scotty. 

You can use this as a butterfly. 
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Q. Where is the butterfly? A. You can turn this upside down and 


you can have some figures in fancy costumes dancing. You can have 
these ladies here talking over the back fence. 

Q. Where is the back fence? A. (Pointing.) 

Oh. You can make whatever you like. The thing is that it is sort of 
unusual if somebody doesn't make something. 

Q. Well, now, is there anything in Card 7, doctor, that mer this 
aggressive impulsive personality? A. Well, the thing in Card 7 that would 
suggest that this man's association shut off when he encounters -- the thing 
in Card 7 which would suggest that this man, his associations shut off when 
he encounters things that are emotionally stimulating is this: 

For instance, this is frequently interpreted to be two ladies fighting. 
It may be this and it may be -- I don't know -- but this is the kind of thought 
that comes to his mind and it is upsetting to him. I don't know. 

This particular area right down here is very frequently interpreted 
as part of a woman's body. That is sometimes people become upset and 
don't want to discuss it. 

But, ordinarily, even if they don't want to name the part, they make 
some kind of interpretation like -- they say this is like a butterfly, or this 
looks like people, or something. But this man can't associate this card at 

all any more than he could Card 6. 

Now, by this time in the test, you have gone far enough along that 
you can go back and say, well he did this in this place, and he did this 
some place else, and the pattern is beginning to show on it. | 

Q. What pattern? A. The pattern of how a person deals with material. 
This man, when he encounters things that most people interpret or see as 
having sexual implications, or having aggressive implications , or associate 
fire or blood, he doesn't respond at all. 

The majority of people respond more easily to this. 

Q. Now, with respect to Card 8, what did he tell you, doctor? 

A. Well, Card 8 is the first all colored card of the series and it takes 
him longer to respond to Card 8 than it did to anything before, 
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See, when this man encounters difficulties, as -- he doesn't think, 
instead of having -- moving fast -- 

It took him 26 seconds as opposed to the average reaction time of 
about 7 seconds to do this, and he says that it looks like a mole on the 
outside. 

THE COURT: Wait just a moment, please, 

THE WITNESS: This is a -- 

THE COURT: Wait just a moment. 

(The reporter moves to a place in front of the jury box.) 

BY MR, LOWTHER: 

Q. My question to you was, I think, what did he say that he saw in 
this card? A. And after 26 seconds he said, "It looks like a mole on the 
outside, these two sides here. I don't know what it is on the inside." 

Q. Well, I take it what you mean by that, that he told you these two 
look like a mole? A. You see the figures that could be interpreted very 
easily as moles. 

A bright two-year old will pick out an animal. He may not call it 
a mole, but kitties or doggies or something like that. 

Q. How about if he said it was a beaver? A. Oh, yes, that's very 
good. 

Q. Good? A. Yes. 

Q. How about a raccoon? A. Well, any animal -- any small sort 
of thick-bodied animal is perfectly all right. 

Q. Well, now, what in his answer to that card, led you to think that 


he had this aggressive impulsive business? A. In this card, he was -- he 


gave the obvious, but it took him a little longer because the card 
was all colored -- than one would expect. 

Normally he should have responded to this card faster than he did 
the others, because it is the easiest thing you can find in the whole series, 
but he didn't. 

So this, again, indicated that when the color -- he should be emotion- 


ally aroused by the colors in the card there, he responds more slowly. 


87 


Q. That indicates that he is aggressive? A. That may manifest 
itself in that way. 

Q. Beg pardon? A. It may indicate that he is aggressive in this 
sense. We have said that this is a person who, when he encounters stimulus 
material even on something as simple as these cards, and as remote from 
his daily living as these cards, when he encounters material on that, which 
in the average person arouses sexual associations or the associations re- 
lated to aggressive behaviour of some sort, people can see as prowling 
animals going out to kill their prey or they are attacking someone, some- 
thing of that sort -- and all this bright red color or bright pink color -- 

This person instead of being stimulated by that and responding more 
readily -- he stops thinking. 

Q. How about Card No.9? A. Well, Card 9 is quite interesting and 

what you do with Card 9. 

You see, running through these cards, the first one all black, the 
next 2 with a little bit of color, which have this suggestion of fire and blood. 

The -- to the average person -- you come then into Card 4, which 
has the suggestion of this giant which is sort of frightening to small child- 
ren or even immature adults -- although they don't see it that way. 

The card 6 and 7, which have sexual implications. Then he came into 
the card which was colored, it's true, but it is very easy to break it up. 

You could break that up without a bit of trouble when you look at the 
card. 

But when you come to Card 9, you have got a big mass of vague color 
and'you look hard to deal with it. 

Q. What did he tell you? A. On Card 9 he says that this -- and it 


took him 18 seconds, and now he says -- you have to keep in mind now 


what did he do on Card 3 when the card was -- color was hard for him to 
deal with and he gave a bad response that it looks like the inside of a mouth 
or palate. 

Now, he says it looks like the inside of an animal. "The only thing 
I can see is like the inside of a stomach or part of an intestine.'' Well, 
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now, this man is not an anatomist and he doesn't know any more than any of 
us what the inside of an animal looks like, somebody may be very 
familiar with that, but I personally am not. 

But I have noticed that -- and this is borne out by research on this test, 
that people -- these are responses that are given by people who when they 
encounter emotionally stimulated quality -- colors -- these are responses 
marked minus in the book that you mentioned, which evaluates responses. 

What it means is that you look at this thing -- it may look like noth- 
ing human, but you can't see that. 

But you have to accept this. He spent 55 seconds on this. And so 
when we came back and I was trying to get him -- may I show this to the 
jury? 

Q. No, I want to ask you a couple of questions before that. You say 
that he asked you -- he told you on this Card 9 here that it looks like the 
inside of a stomach? A. He said it looked like the inside of an animal. 

Q. Inside of an animal? A. Like the inside of a stomach or parts 
of the intestine. 

Q. Entrail? A. Well, that's not his term. 

Q. I mean, the equivalent? You say that he obviously isn't a biologist 
or something, shouldn't know anything about that? A. No,I say this: he 

might have learned something about this if he had been inside of an 
animal, if he had been a butcher or biologist, but the thing that you find out 
is people who really know what the inside of an animal looks like don't in- 
terpret that card in that way. 

Q. What is the accepted norm answer on this? A. There aren't any 
responses on that card which are habitually made by one person out of every 
2 or one person out of every 3. 

There are a lot of responses given by about one person out of every 
5 or 10. 

If you look at that card upside down -- 


Q. Well, I am trying to find out first for His Honor and the jury what 
one out of 10 would give. A. Well, you will have to turn it upside down to 
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show -- it looks like an atomic bomb explosion. 

Q. Well, is that the answer that one out of 10 gives? A. Yes, about 
1 out of 10. 

Q. They say it is an atomic bomb explosion? A, It looks like it. 

Q. And is that an accepted answer? A. I should say that -- it is 
given so frequently, yes, and then there is a part of it looks like 2 witches, 
and there is a part that looks like atree. I would have to have the card 


to show you. 


Q. What I am asking you is -- these cards have been going around -- 


how long has this particular set of 10 been all right? I mean, has been in 
use? A. Oh, this has been in use about 44 years. 

Q. Well, I guess then the atomic bomb explosion answer wouldn't 
have been given obviously before '45? A. No, but other explosions were 
used, 

Q. Oh, another one? A. An explosion, period. 

Q. Well, suppose you point out what you wanted to to the ladies and 
gentlemen of the jury and His Honor, doctor, if you will, please. A. Now, 
he says that this looks like the inside of an animal, and the only thing he 
can see, like the inside of a stomach, or parts of the intestine. 

Now, he says this looks like the stomach, and it might have an out- 
let tube here, he says. Well, that does look like a tube. And down here -- 

Q. You say it does look like atube? A. Yes, this part right here. 

Q. Is that what he said? A. That, yes. No, I said it. He said it 
looked like a tube and that is a point I would agree that I think it does. 

Q. Oh, you agree with him? A. Now, watch here, He says down 
here this looks like the lungs or the heart. 

And he says the heart ought to be in the middle. This is the heart 
because it is in the middle, and these are the lungs because they are on 
each side. 

Now, that is what you call positional thinking and this man shows 
this kind of disordered thinking which you see in people who may go along 
very well -- 
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You see up to -- now, we have found that on the cards which didn't 
have the sexual implications and the cards that didn’t have the color, or 


the one colored card with a very easy break up, he could do all right. 


But when he encountered cards like this, he resorts to -- in one 
case he resorted to 'the thinking which we call confabulatory, when he 
explains the whole thing on the basis of one of its parts, like the dog's head. 

Another place his thinking was rigid. He used on one card the same 
kind of thinking that belongs on another. Here he explains things on the 
basis of position, called positional thinking. 

Now, all these -- 

Q. Is that positional thinking wrong? A. What's that? 

Q. Is that positional thinking wrong? A. It is manifested usually 
by people who are likely to be quite disorderly in their thinking and be- 

haviour. 

Q. What is positional thinking? A. You explain this as being the 
heart because it is in the middle, not because it looks like a heart. 

Or the lungs because they are on the sides, not because they are 
the shape of lungs. 

But he based it purely on the position. That is a peculiar thing. 
This man has in 3 places shown us the kind of thinking that we find in 
patients who behave in a disordered fashion, but he doesn't -- he shows 
some parts of his responses that are characteristic of people who behave 
in a normal fashion. 

And so you see, well, in the sample of this material as remote 
from daily life as it is, even in dealing with this, when he encounters 
stimulus material, the stimulus cards that he looked at, that he is in 
some cases likely to behave -- to respond to this material in a very ir- 
rational fashion. 

And yet in other situations, he will respond very well. 

And since the places where he responded badly, where he quit 
thinking or where his thinking became the kind of thinking we find in 
disturbed patients, occurred where there was either sexual implications 
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on the card, or emotionally stimulated effect of the color, then we say 

his thoughts shut off and he responded -- you knowthere were many times 
when he responded with these bad form responses, when he en- 

counters that kind of material. That's what he did in response to this 

material. 

Q. When he said it looked like an animal's insides, is that it? 

A. Yes, you can't justify that very well. 

Q. You can't? All right. Now, in relation to Card No. 10, doctor, 
what did he tell you in that regard? A. Card No. 10 is the last one of 
the series and it is the place where you have got an awful lot of color 
and an awful lot of individual parts. 

And you notice what happened to this man on the last 3 cards. He 
first on that one card which is -- 

Q. I don't mean to interrupt you. I asked you just one question, 
doctor. What answer did he give you? A. On Card 10 he started to de- 
scribe this. He says -- and it only means something in terms of sequence --~- 
“I don't know what that would be. It looks like it's drawn half and half 


or it looks like it's split in two, both parts are identical. I don't know 
what it would be." 
Q. And what is the accepted norm answer on this Card 10? A. Oh, 


there are a number of cards -- of various easy responses to pick out 
there. There is a small rabbit's head down there. There is a thing that 
looks like green worms. There is something that looks like a spider with 

a lot of legs there. There are -- 

Q. I guess I better give you this so you can show that to the jury. 
A. This one has the -- so many responses, popular responses. You see 
these 2 that look like little green snakes. Right there. 

Now, up in there is the -- if you had this in your hand as the patient 
does, this would show up. You don't really get a good idea very well from 
this distance. 

See here, you have something that looks like a rabbit's head. It is 
really a very good rabbit's head. 
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Now, here you have something that looks like a wishbone. Here is 
something that they say looks like a spider with lots of legs, or a piece 
of coral, or something of that kind. 


In here, which I don't know if you can see very well, are 2 very 


nice clear little dogs. 

Q. Where is the dogs? A. (Pointing.) 

@. Oh. A, And this -- here are bluebirds. 

Q. Where is the bluebirds? A. (Pointing.) 

Q. Oh. A. They are better if you turn it upside down. 

Q. Are they supposed to be flying or on a limb? A. Well, they 
may be seen that way, but a person doesn't have to describe them like 
that. Looks like the wings are spread out. 

Q. Un, hum. A. And there are -- in this card, many, many things 
that the person of average intelligence finds lots of things. 

And this man said, "I don't know what that could be."" And he says, 
you see, he tends -- it’s very hard for him to respond to parts anyhow 
unless the parts are all split off for him. 

And he says, "It looks like a drawing, half and half, like split in 
2, both parts are identical. I don't know what it could be." 

Now, that we call just description. He doesn't interpret anything 
there and yet when we come back to it, he can't do anything with it either, 
and this is probably the easiest place you could get it. 

And the average -- the normal person, a person of average intel- 
ligence , whose emotional processes don't get in his way in ordinary life, 
is quite likely to see more of the things in this card than he does some 
place else, because they are easy. 

But this man again can't do anything with them, He can't interpret 
them at all. 

So we get then a final thinking on his pattern that when he encount- 
ers emotionally stimulated material he doesn't think. 

Q. All right. Thank you. You may resume the stand now. 

(Witness resumed the stand.) 
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Q. Now, then, Doctor, you are not telling His Honor and this jury 
that in your opinion this man suffered at the time that you examined him, 
or as of the day of the crime, May 19, 1960, from a mental disease, are you? 


* * * * * 


Q. Well, at the time of this occurrence on May 19, you are not telling 


His Honor and this jury that this man suffered from a mental disease, are 
you? A, Iam saying that my tests reflect a personality pattern which is 
not that of the average person in society who is good-behaved in conforming, 
adaptive fashion. 

Q. Now, my question still is, doctor, will you tell His Honor and 
this jury -- you are not telling them, are you, that this man suffered from 
a mental disease at the time you examined him, or at the time on May 19 
when this alleged happening took place, are you? A. This brings us into 
this question of whether personality disorders are mental diseases and I 
don't particularly like the term disease, but emotionally unstable person- 

ality is described in the Diagnostic Manual of Mental Disorders of 
the American Psychiatric Association. 

Q. Is it listed as a mental disease? A. Everything in this book is 
considered a mental disorder and the emotionally unstable personality is 
described here with a number and classification as what they called a 
personality trait disturbance. 

Q. And do you say that a personality trait disturbance is a Sneneal 
disease, Doctor? A. It is not a mental disease in the ordinarily accepted 
use of the term. 

Q. All right. A. By which you mean psychosis or Rental deficiency. 

Q. In other words, what you are saying now is that it is not a mental 
disease. It is not a psychosis? A. It is not a psychosis. 

Q. Now, then, you say that as a result of your tests, you decided 
that this man was emotionally unstable? Is that correct, ma’ am? A. I 
said that my tests were consistent with that sort of thing, but before I 
would say the man was emotionally unstable, I would wish to have -- check 


up on his past history and see if this -- how this was borne out. 
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Q. Well, now, what was the result of your tests. Did you say that 

he was emotionally unstable at the time you saw him? A, I say 
that this man responded to these tests in a fashion which indicated that 
he was a person of average intelligence, but that he showed on my tests 
the kind of personality pattern which is a life-long thing. This is not 
something that just starts today. 

Q. Well, still trying to find out -- did you say that he was emotion- 
ally unstable? A. Yes, I classified this, because it is necessary for 
making my report, that I must describe my findings in terms of the class- 
ifications in this book. 

And I classified this as consistent with the emotionally unstable 
personality. 

Q. Well, now, there are a lot of people walking around the streets 
that are emotionally unstable, aren't there, Doctor? A. This is true. 
There are degrees of emotional instability. 

Q. Well, I mean, people get upset, some get upset more than others, 
some don't, etc. Isn't that right? A. This is not typical of what this 
book describes, however, as the emotionally unstable personality. 

* * * * * 

Q. Yes. Now, did you reach your conclusion that he was emotion- 

ally unstable on the basis of the answers that he gave to you on those 10 


Rorschach cards? A. On the basis of the answers which he gave to me 


on the 10 Rorschach cards and the fashion in which he responded to some 
other material. 

Q. What other material? A. Well, you see, I had to take into ac- 
count some of the answers that he gave me on this 10 Rorschach cards, 
this kind of thing, that patients who are psychotic may give. 

But I had to take into account his intelligence test, which showed 
me that he was the kind of person who was intellectually in good touch 
with reality. 

And some of his responses on the Rorschach cards shows that. 

So I had to take everything into account then. So I had to take the 
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intelligence tests and result into account, too. 

Q. You say that he showed he was a person intellectually in touch 
with reality. What did that mean? A. He could answer common-sense 
questions about daily affairs. 

Q. Knew what was going on, in other words? A. Yes. 

Q. Now, then, you turned your -- you are not suggesting to His 
Honor and the jury that as a result of your findings that there was any 
mental defect in this defendant at the time you examined him, back on 
May 19, are you? A. No, there is no mental defect. He is of average 
intelligence. 

Q. So that you are now saying, as I understand you, Doctor, so that 
there be no misunderstanding -- the basis of your findings, he had no 
mental disease and he was not -- he had no mental defect. Isn't that 
right? A. That is true, but he has a personality trait disturbance. 

Q. Well, I mean -- he has a personality trait disturbance? And 
this personality trait disturbance was that he is aggressive ? A. No. 

Q. Oh, what is it? A. That is not it, But rather describes his 
type of reaction to situations which arouse his aggression. 


Normal people are aggressive. It is how they deal with their ag- 


gression that constitutes a disturbance. 

Q. You mean every normal person has some aggression or some- 
thing? A. Right. It is how they deal with this aggression, what your pat- 
terns of dealing with the aggression is that constitutes or does not con- 
stitute a disturbance. | 

Q. Now, you said in answer to some questions by my friend, Mr. 
Casey, that hypothetical question, he asked you one and you said that -- 
in answer to that that with all those things taken as true you know, about 
hit in the head, and having been drinking, etc., that he wouldn't have been 
able to premeditate, this defedant, at the time that he stabbed this woman, 
and that he would have acted impulsively and I think you said that he pro- 
bably didn't know the difference between right and wrong. Did you? 

A. May I have that answer read back, because that is not what I remember 
that I said. 
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Q. Well, what did you say? A. I answered it in 3 parts. I said, 


first, that the amount of alcohol that was considered, as, as I am told this 
man consumed, was certainly an amount which I would imagine would cause 
the average person to have less control than one might expect, and that in 
a person of his personality pattern, this might accentuate his capacity for 
impulsive response; 

That the situation in which, as it was described to me, as the fact 
that he was helping this lady repair a bicycle and she came out and hit him 
over the head, and told him his wife was leaving, was something which would 
arouse aggressive tendencies and that would arouse aggressive tendencies 
in a normal person and would arouse them more readily in him; 

As to what form his response to that aggression might take, I would 
assume, judging from my tests, that he would behave impulsively, but I 
can't say precisely in what way. 

Q. Now, Doctor, I want you to listen to this, if you don't mind, and 
I should tell you that it is a part of a statement given by this defendant to 
the police on the evening of the day that we are talking about, May 19, and 
it was somewhere between the time 11:40, when this statement was started, 
and 12:40 when it was finished. 

Here is the quote: 

During the early part of the day, May 19, 1960, I don't know what 
time it was, but it was light, she -- meaning the dead lady -- told Georgia, 
that's my wife, to get out of the house. 

She didn't want her in there any more. I was working on a bicycle 
out on the back porch. She came out to where I was working on the bicycle 
and she told me that she wanted Georgia to get out of the house and stay out. 

I told her that Georgia was my wife and as long as I stayed there , 
she, Georgia, could stay there. 

Miss Butler picked up a bicycle pump and hit me in the head with 
it. And he showed a laceration on his head, the defendant. 

I then told her, meaning the dead lady, that I was going to kill her. 
But I didn't know that I was going to do it then. 
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There is a porch outside of my room on the second floor. That's 


where I was fixing the bicycle. 

After she hit me, she went downstairs. Georgia and I then came 
downstairs and Miss Butler was standing at the front door. 

I walked up to her. I told her that I was going to kill her, I had my 
knife in my pocket. I took it out and I walked up to her and I stabbed her. 

She fell and I and Georgia picked her up and took her to the sofa in 
the dining room. I felt her pulse. 

Now, on the basis of that answer which I have just read to you, do 
you tell His Honor and this jury that when this defendant told that dead 
lady twice, "I am going to kill you," and the second time he walked up to 
her and said, "I am going to kill you," and said the knife was in his pocket. 
"T took it out and stabbed her," -- 

Do you say that he didn't know what he was doing? A, Well, I think 
he knew unquestionably. He may have known what he was doing, but this 
is the type of thing that we see in children and when they carry it out as 
adults, it is a very dangerous and disturbing thing. 

This is the kind of thing where a child says, "I am going to kill you." 
And -- 

Q. Doesn't that show -- 

MR, CASEY: Let the doctor finish. 

THE COURT: All right. 

MR. LOWTHER: Excuse me.. I thought -- excuse me. 

THE WITNESS: That's all right. 

BY MR. LOWTHER: 

Q. No, go ahead, ma'am. A. This is the sort of situation where 
the child says, "I am going to kill you," and things. But if you have that 
kind of reaction with an adult's body, you have trouble. 

Q. Now, you say, then, you answered the question to my brother 
that you didn't think that he was capable of premeditation. 

Doesn't it indicate to you from those answers, Doctor, where he 


said, "I am going to kill you, but I didn't know I was going to do it then a 
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came downstairs, saw her standing at the door, "My knife was in my 


pocket. I took it out." Rather, "I said I am going to kill you. I took the 
knife out and I stabbed her?" 

Doesn't that indicate premeditation in your definition? A. It would 
depend on what his aim was. Did he stab her with the intention of killing 
her, or was this one of these threats to scare? 

Q. All Ican say is that the wound went in about 3 and a half inches 
and cut a big vein and a big artery in the body. A. To me it would seem 
that this indicates this man was exercising extremely poor judgment and 
was getting himself into more trouble than the situation warranted. 

Q. There is no doubt about that. What Iam trying to find out: 
Don't you say that he premeditated and knew what he was doing at that 
time? A. In the sense that he premeditated from one very brief period 
to another of time, yes; but in the sense that it was premeditation in the 
sense of over a long period of time when his emotions had had a chance 
to cool down, no. 

* * * * * 

Q. Yes, and do you tell His Honor and the jury, on the basis of the 
answer I read to you, Doctor, that was given to the police that evening, 
that in your opinion, as a psychologist, and on the tests that you performed 
on this defendant, that at the time he pulled that knife out and stabbed 
that woman, he was acting under an irresistible impulse? A. In view 
of this man's personality pattern, I would think that that could be so 
described. 

Q. Could he have been acting just in plain anger? A. Yes. 

Q. He could. A. But in this man, anger arouses impulsive be- 
haviour to a greater extent than it does in the average person. 

* * * * * 
REDIRECT EXAMINATION 
BY MR, CASEY: 
Q. Doctor, you have referred to a book, two or three times, per- 


haps, in the course of your cross examination. 
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Would you mind telling the Court and jury what that book is? 

A. This is the book which I mentioned to you previously , the Diagnostic 
and Statistical Manual of Mental Disorders published by the American 
Psychiatric Association. 

Q. Published by the American Psychiatric Association? A. Yes. 

* * * * * 

Q. Dr. Mercer, in order to obtain an understanding of your findings 
in this case, tell us whether it is true or not that in addition to a thinking 
facility, intellectual facility, a human being also has an emotional aspect, 
a personality. A. Yes, that's correct. 


Q. Doctor, is it true or not that an individual may have an average, 


or a low average intellectual ability, IQ, -- A. Yes. 

Q. (Continuing) -- that in and of itself is capable of adequate think- 
ing and understanding, but at the same time the same individual who has 
the average or low average intellectual ability also has a personality that 
is deranged or abnormal, and interferes or prevents the intellectual 
facility , the mind, from thinking accurately ? A. Yes. 

Q. Would it be accurate then, doctor, with that understanding at 
stake that on some of the cards that you described this morning, and the 

findings from those cards that you described in the case of Mr. 
Carey, he evidenced an intelligence that permitted him to gain the im- 
pressions or the interpretations from those cards that you'd expect from 
a normal or average or healthy person, personality? A. He did that on 
some of those cards. 

Q. Would it also be accurate, doctor, or would not be accurate, to 
state that on other of the cards there were features in the design that Mr. 
Carey was capable of interpreting, discovering, appreciating with his 
intellect, but he did not, or could not, because there were features of 
No. 6, No. 7, and others, that stimulated an emotional reaction in him 
which brought into play personality factors which prevented him from 
appreciating or getting the impression that his intellect otherwise would 
obtain? A. Mr. Carey's response to these tests was similar to that of 


100 


other persons whose emotional difficulties interfered with their using 
their intelligence, therefore I would assume that that is what interfered 
with his. 

Q. Now, doctor, are the interpretations and the cards you showed 
this morning, the interpretations that you made from Mr. Carey's ob- 
servations of those cards, and the inferences that you drew from his 
observations, are inferences that are substantiated and validated not 
only by your own experience, but by others in your field who have used 
the same test? A. Yes. 

Q. Is part of that validation, doctor, the fact that you and others 
who have studied this test have confirmed the inferences drawn from the 
cards by observation and study of the patient when he was out in the world 
employing his personality ? A. That is the way that this test had to be 
established in the first place. When Dr. Rorschach observed that patients 
who thought in a certain way behaved in certain ways, that was the be- 
ginning of this, and further research has been done over a period of some 
forty years on various types of persons. 

Q. So that, doctor, the inferences that you drew from what Mr. 
Carey said and observed from those cards are not inferences based en- 
tirely upon the cards and the history of various patients' reactions to 
those cards,but also upon what those same patients did with their person- 
ality in society? A. That was the way the tests were established in the 
beginning, and that was the type of thing that we have to draw upon, the 
things that other people found out. 

Q. Now, doctor, you say that's the way the tests were established. 
Do you know whether or not the tests have continued under sc rutiny , 
under study -- A, They certainly -- 


Q. (Continuing) -- in that same process, that is, checking con- 


tinually by people in your field, psychologists, or correlating the results 

they got on the Rorschach test and the personalities as they were 
in life? A. Yes, you can find a long bibliography of many hundreds of 
such studies. 
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Q. And that has continued, doctor? A. Yes, and is continuing and 
will continue. 

Q. And it has continued through the history of the use of this test ? 
A. Yes, and all psychological tests. | 

Q. Doctor, those cards on which, or from which, Mr. Carey failed 
to gain an impression or an observation within the norm were cards 
which suggested, and which have been found to suggest, an emotional 
stimulant, either of a sexual or aggressive nature in hundreds of patients ? 
A. In more than hundreds of patients. : 

Q. Thousands? A. The thing that I should say is not so important 
is the exact numbers. It's the type of thing that you find in how carefully 
they have been studied against other groups. For instance, this becomes 


important to know what children do at certain levels, at various levels of 


development, and what kind of people in various types react to, these things. 
Q. Doctor, did you bring a book called "Diagnostic and Statistical 
Manual, Mental Disorders, American Psychiatric Association Mental 


Hospital Service" to court this morning? A. Yes. 

Q. Will you please tell the Court and jury, doctor, what that book is ? 
A. This book is issued by the American Psychiatric Association. It was 
prepared by the Committee On Nomenclature and Statistics of the American 
Psychiatric Association. It is published by that association. This present 
issue is that of 1952. It was considered necessary -- the reason that this 
manual has been developed is that it has been considered necessary to 
have a uniform nomenclature of mental conditions, and that is that we can 
use certain words in classifying the behavior of an individual, and the 
hospital, in another place, can use the same terms and we can communicate 
with each other. If they use a different set of terms to describe the same 
type of behavior from what we use, we couldn't make comparisons, and 
for that reason in 1927 the New York Academy of Medicine started a 
movement to develop classifications that all hospitals could use so they 
could all talk about things in the same way. Now, this is the last edition. 
There are pages which explain the development of this, but this is the last 


edition of such classifications. 
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Q. That's the most up to date edition, is it? A. Yes. 

Q. Now, doctor, will you please tell the Court and jury what position 
that work holds in the psychiatric and psychological communities? 

A. This is our dictionary, and we will get a picture of the person- 
ality as we see it from all the material we have. The psychologist will 
get it from his tests; the psychiatrist will get it from his interviews, 
and there will be physical and neurological examinations as necessary. 
The social workers will get the data from their social histories. When 


we put this all together, in order to communicate our findings to other 


people we must use the terms used in this manual, 

Q. Doctor, again, would it be fair to say that that manual has 
virtually universal acceptance and employment in psychiatric and psycho- 
logical fields at least in this country? A. Well, it's used in this country, 
and since it's the basis of our national statistics on mental illness, I think 
we can certainly say that, because you see each hospital every year is 
requested by the National Association to give reports of the number of 
cases of various types. That's how we get our statistics about the number 
of people who are mentally ill and the number of people who are in hospitals, 
and what kind of conditions bring them there, and it's in terms of this book 
that that is reported. 

Q. Doctor, in that manual of Diagnostic and Statistical of Mental -- 
excuse me, what is the title again? A. "The Diagnostical and Statistical 
Manual of Mental Disorders.” 

Q. Of mental disorders. Is that correct, doctor? A. Yes. 

Q. Did you define the condition described, you found in the case, 
of your examination of Mr. Carey? A. Yes. 

Q. What is that -- what designation is given, doctor, and what is 
the description of the symptoms that is contained in that manual? A. Well, 
as these descriptions of different types of disorders are made, there's 
first one large group, and then the subgroups. Now, this is under the 
group of "Personality Trait Disturbance,” and one of those groups under 
"Personality Trait' Disturbance" is the "Emotionally Unstable Personality.” 
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Q. What description is given of it, doctor? Is there a description 
there? A. Of the "Personality Trait Disturbance.” "This category 
applies to individuals who are unable to maintain their emotional equi- 
librium and independence under minor or major stress because of dis- 
turbances in emotional development. Some individuals fall into this group 
because their personality pattern disturbance is related to fixaction and 
exaggeration of certain character and behavior patterns. Others, because 
their behavior is a regressive reaction" -- that means going back, be- 
havior like childhood -- "to environmental or endopsychic stress," -- 
endopsychic meaning outside the personality. -- "This classification will 
be applied only to cases of personality disorder in which the neurotic 

features are relatively insignificant, and the basic personality 
maldevelopment is the crucial distinguishing factor." That is true of all 
the personality trait disturbances. Now, the personality trait disturbance 
which the test material suggested was descriptive of Mr. Carey's be- 
havior -- "In such cases the individual reacts with excitability and in- 
effectiveness when confronted by minor stress. His judgment may be 
undependable under stress and his relationship to other people is con- 
tinuously fraught with fluctuating emotional attitudes because ‘of strong 
and poorly controlled hostility, guilt and anxiety." 

Q. Now, doctor, does your finding with reference to Mr. Carey's 
personality structure, that this record is that of a person who sees the 
obvious aspects of his environment and can react to them ina simple, 
stereotyped manner if they do not stimulate him emotionally confirmed 
by the findings that you described to the Court and jury this morning on 
the Rorschach cards? A. Well, I drew this conclusion from the Rorschach 
cards, though the Rorschach cards can't confirm it. I drew this conclu- 


sion to his reaction to those cards, and his reaction to the other tests, 


but the confirmation would have to come from a study of his previous be- 


havior. 
Q. And as we mentioned this morning the significant thing would 
be the fact that he has been a quiet, reserved, apparently steady working 
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man except when emotionally disturbed, and in those events there 
have been instances in his past when he has portrayed an abnormal per- 
sonality or an aggressiveness when he was emotionally disturbed? A. I 
believe that that is borne out by his history. Yes, I remember now its 
discussion in our staff conference. 

Q. Now, doctor, is this borne out by the cards that you described 
this morning as the statement -- I will just read your finding -- that sug- 
gest to many people either a sexual significance or an aggressive sign- 
ificance, a portrayal of a sex organ or something that often suggests fire 
or blood spots. "When he encounters situations which arouse sexual and 
aggressive drives the flow of associations shuts off." A. In other words, 
he stops thinking. 

Q. That was true on those cards you described to the jury where 
there was a sexual or an aggressive suggestion, where he was unable in 
prolonged periods -- at one time I think it was twenty some seconds -- 
to find those figures which sometimes small children find without any 
trouble? A. Yes. 

Q. Another aggressive stimulant, as you said this morning, doctor, 
would be the insult that occurred on the night of May 19, in the hypothetical 


question I asked you, and the blows on the head? A. The situation which 


you described appears to me to be one which would arouse aggressive 
feelings in most people. 

MR, LOWTHER: I didn't get the last of it. May I have it read back? 

THE COURT: Yes. Would you read that back, please. 

(The Reporter then read the pending answer.) 

BY MR. CASEY: 

Q. Most people, including Mr. Carey and others of his personality 
pattern? A. I should think that this would arouse aggressive reaction in 
practically everyone, including Mr. Carey. 

Q. And in Mr. Carey's case, and other showing this same pattern 
with drives of this sort, he would be unable to exercise judgment between 


right and wrong? 
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MR, LOWTHER: Wait a minute. I don't like to interrupt, but I've 
sat here for ten minutes and he led this witness, like pulling around like 
this. 

THE COURT: Would you gentlemen come up here, please. 

(AT THE BENCEH:) : 

THE COURT: The Court feels that in a capital case the defense 
counsel has wide latitude, but the Court feels that you are just reviewing 
what has already gone on. There has been no objection and the Court feels 
that it should be terminated as soon as possible. We are going over the 
same information that you have gone over on direct. : 

MR. CASEY: Your Honor, I had the same impression except I have 

some doubt that Mr. Lowther shares my recollection or the signif- 
icance that I placed on this morning's testimony. I want to be very sure 
there was no misunderstanding on the doctor's testimony. 

THE COURT: The point is you get daily copy, so there's no ques- 
tion as to what she has testified to. 

MR. CASEY: I will be very brief then, Your Honor. 

THE COURT: All right. 

(IN OPEN COURT:) 

BY MR. CASEY: 

Q. Would Mr. Carey, or is Mr. Carey, or was Mr. Carey, on May 
19th, when he was emotionally disturbed by an aggressive stimulus able 
to exercise judgment ? 

MR. LOWTHER: Wait a minute. Wait a minute. That question is 
leading. : 

THE COURT: All right. 

MR. CASEY: It doesn't suggest the answer yes or no, Your Honor. 

THE COURT: All right, the witness may answer. 

THE WITNESS: It is difficult for me to say that Mr. Carey was not 


able to exercise good judgment, but I think it extremely likely that he 


might not. 


BY MR, CASEY: 
Q. You say that he probably was not? A. I imagine that he probably 


was not able to exercise good judgment and control under such a situation 

as was described. 

Q. Judgment or control? A. Under the situation as was described. 
That that reaction would be consistent with the material which we found. 

Q. Would you expect that he probably did, or probably did not under- 
stand why he did what he did when he stabbed the deceased? A. It depends 
on what you mean by understand. 

Q. Well understand -- A. I think he might have acted impulsively. 
Even though he said I am going to do such and such, that it might well be 
he behaved impulsively. 

Q. Would you expect that he probably did or probably did not have 
a rational purpose in stabbing Mrs. Butler? A. I don't know. 

Q. Would you expect that he probably did or probably did not know 
the consequences of what he did? A. I don't know. 

Q. Thank you, doctor. 

MR. CASEY: I have nothing further. 

REC ROSS-EXAMINATION 
BY MR. LOWTHER: 

Q. Now, one or two other questions, doctor, if you don't mind. I 
think you said you attended the staff conference in St. Elizabeths, did you 

not? A. Yes. 

Q. Did you agree with the finding, the unanimous finding of the 
psychiatrists over there? 

MR, CASEY: May we approach the bench, Your Honor ? 

THE COURT: Yes. 

(AT THE BENCH:) 

MR. CASEY: Your Honor, I not only object to that question, but at 
this time I move Your Honor to declare a mistrial. 

MR, LOWTHER: I haven't said what the opinion was yet. 

MR. CASEY: Mr. Lowther has suggested.a unanimous opinion. Of 
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course that's hearsay in itself. There's nothing in the record. It's im- 
proper to confront any witness with the testimony , whether past or antici- 
pated, from another witness. He has brought before the jury the fact that 
there was a unanimous conclusion of the doctors at the conference. No 
doctor could ever come before this jury and say that it was unanimous 
since when he expresses an opinion other than his own, the doctors at the 
conference, it would be hearsay. Now so long as there has been testimony 
in this case of any doctor who was at that conference, psychiatrists at 
that conference, that testified that Mr. Carey was not suffering from a 
mental disease or defect at the time of the alleged killing, then the jury will 

be in a position to draw the necessary inference that the opinion ex- 
pressed by that doctor was unanimously held by his colleagues -- 

MR. LOWTHER: (Interposing) Well, I will withdraw the question. 

MR. CASEY: (Continuing) I therefore ask Your Honor to declare a 
mistrial. The damage is done; the jury has the unanimous opinion before 
them that never could have properly been brought to their attention, 

THE COURT: All right, the motion will be denied. 

MR. LOWTHER: I will withdraw the question. 

(IN OPEN COURT:) 

BY MR, LOWTHER: 

Q. Now, doctor, I asked this morning, I think, and I think I got the 
answer that in your opinion as a psychologist and not as a psychiatrist 
that there was no mental disease and no mental defect in this man Carey 
either at the time you examined him -- I'll put it further now -- do you 
have any opinion as to the time of the crime? A. MaylI define disease 


as I understand you use it there. A disease to me means a progressive 


process. We call schizophrenia a disease even though it is not a physical 


disorder. 
Q. Well, now, did he have schizophrenia? A. No, he ceepaialy did not. 
Q. Was he a paranoiac? A. There was no evidence that there was 

a disorder of that type. 


Q. Did he have any psychosis whatsoever? A. There i is no evidence 
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of any psychotic disorder, but this is the kind of person who for brief 
periods of time under stress may behave in a fashion that you wonder if 
he isn't psychotic. 

Q. Now, all I'm asking you, doctor, is not whether you wonder; Iam 
asking you, as a psychologist and not a psychiatrist, you had told His Honor 
and the jury this morning, and I now ask you again: is it not true that as 
far as your examinations were concerned, there was no presence of mental 
disease and no mental defect? A. That is correct. 

* * * * 
FURTHER REDIRECT EXAMINATION 
BY MR. CASEY: 

Q. Doctor, do you regard a disease as a condition which is capable 
of becoming worse? A. I think that is what is, the general meaning of 

disease as you find it in the dictionary, it may get worse or it may 
get better. 

Q. Would it be a proper definition of disease, mental disease, as a 
condition which is capable of getting worse or improving? A. Yes. 

Q. Is that an acceptable definition, doctor? A. That is true. 


Q. Now, doctor, is Mr. Carey's condition capable of improvement ? 


A. People of this type may improve in their social adjustment if they have 
certain type of treatment sometimes, some do, some don't. What this 
amounts to means that you have taken an adult who has a fully formed per- 
sonality and work with him to see if he can develop different patterns of 
behavior. That's a very hard thing to do, but sometimes it does happen 
that they are successful. 

Q. Does it take a long time, doctor? A. It does. 

Q. But, doctor, after a long period of treatment it is possible for 
this condition, Mr. Carey's condition, to improve? A. This has been the 
case with some people. It is rarely the case, but it has happened. 

Q. So it is possible? A. Yes. 

Q. So, doctor, if you accept the definition of disease as a condition 


that is capable of either worsening or improving, this is a disease, 
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although perhaps unlikely , a disease which is capable of improvement with 
proper treatment over a prolonged period? A. Well, let's say'this, a 
disease may get worse or get better, but many other things may change 
for the worse or the better. The total personality pattern of this person 
who is, as we read it here in the book -- this is basic personality mal- 
development -- it may change as a result of certain types of treatment, 
life experience, or other things that may happen to him. This man is of 
normal intelligence and consequently we have reason to suppose that he 
could change in his pattern of behavior. 
Q. He could change for the better? A. He might change for the better. 
Q. And therefore his condition might be improved? A. His condi- 
tion might be -- his capacity to adjust in society might be improved. 
Q. And that is his condition in society as you described it? A. Yes. 
Q. Now, doctor, is his condition a mental condition or a personality 
or emotional condition? A. Well, we use those words so loosely. 
In one way they talk about mental as if it were intelligence, in another way 
you talk about mental as anything that isn't physical, and obviously you 


can't separate those things , because physical and mental go together, so 


I suppose the best thing to do would be to say personality in terms of the 


way we usually talk. 

Q. However, it is found in your Bible under mental disorder, your 
Bible of mental disorders listed -- A. That's the way they named this 
book, but you come up against the fact that lots of people, and’ some psy- 
chiatrists on our staff, and our other staff, say that they don't like this 
name; they would rather say personality problems. 

Q. Other psychiatrists apparently approve of it since the American 
Psychiatric Association published it? A. Well, it wasn't meant, you see, 
to be used in court. This was meant for hospital statistics, which has 
nothing to do with the law, and it's been used in different ways many times 
from what was intended. , 

Q. Doctor, what we want is not a legal interpretation from you, but 


a medical interpretation. 
* * 
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Q. Doctor, in your hospital manual, in the American Psychiatric 
Association Manual, this condition is listed under the mental disorders ? 

A. Well, it certainly is so listed in this manual. 

Q. Now, doctor, the restrictive interpretation of mental would per- 
tain only to the intellect -- is that right -- the mind? A. That's the popular 
use of it. 

Q. That is more restrictive than the broader use that some persons 
employ? A. That's right. 


* * 2K * * 


Q. Is it or is it not correct, doctor, that a person, that Mr. Carey, 


can have intellectual equipment, mental equipment, in the restrictive sense 


that you describe as average or low average, yet be prevented from em- 
ploying that equipment when emotionally stimulated so that he is no longer 
able to employ that equipment to exercise proper judgment, proper control, 
and proper appreciation of the purpose and consequences of his acts? 
A. This may be. 
Q. Well, is that or is that not correct? A. Yes. 
Q. Thank you. 
* * * * 
FURTHER RECROSS-EXAMINATION 
BY MR. LOWTHER: 

Q. May Lask you one last thing, if you don't mind, doctor. Some- 
one that gets angry real quick, are they emotionally unstable? A. Not as 
it's used in here. 

Q. Not as it's used in the book? A. No. 

Q. Now, someone who gets angry real quick, what do they fit into ? 

A. Well, people get angry quickly and not fit into any personality 
disorder of any kind, because they may not behave in such a way, and you 
may get very angry, but you don't go out and do damage to people on 
account of it; you control it. 

Q. Do you mean -- are you telling the jury that because that you 
think this defendant Carey got angry that night and stabbed a woman, 
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that because he stabbed her that's why he's got a personality disorder or 


something? A. No, not on the basis of that alone. I think that the type of 
personality that was reflected in the tests and was substantiated by what 
we heard of his previous history indicates that when angry this man might 
behave in that way but other people wouldn't. 

Q. Are you authorized by St. Elizabeths Hospital to come down here 
and give an opinion as to mental disease and defects in the defendant? A. Yes. 

Q. You are? A. On the basis of my observation and material which I 
have studied. 

Q. Well, now, what I want to be sure of is this, that with that author- 
ization and you not being a doctor in psychiatry, you still tell this Court 
and jury that there is no disease and no defect as far as you know in Carey? 

A. I do not see disease or defect in the usual senses of ‘the word. 

Q. All you see is a personality disorder -- I think you called it if 
I'm not mistaken, doctor, under the general heading of general personality 
disorders, and you found it under one of those subheadings, didn't you? 

A. Under "Personality Trait Disturbance.” 

Q. You're right. I got it down here, but I couldn't read it without 
my glasses. A. That's right. 

* * * 
AFTER RECESS 

(Jury not present.) 

MR. CASEY: At this time, before offering the exhibits that Mr. 
Lowther and I were going over and upon which we could reach no agree- 
ment, I would like to move Your Honor again in accordance with the two 
motions that have been previously made by the defendant in this case for 
a psychiatric examination of the defendant by a psychiatrist of his choice 
at the expense of the government. Prior to the testimony of the psychologist 
who has just testified, that evidence was not before the Court. I again move 
Your Honor on the points and authorities set forth in our first and second 
motions for such an examination, to order such an examination. 

I further move Your Honor, under Rule 28, Federal Rules of Civil 
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Procedure, to appoint a private psychiatrist suggested by the defendant or, 
if necessary, although I move Your Honor to order the examination in that 
form, in the alternative, although not the first choice alternative , by a 
psychiatrist of the choice of the Court or a psychiatrist chosen by the Court 
from names submitted to the Court by the government and the defendant. 
* * * * * 

THE COURT: ‘The motion is granted; on the condition that this Court 

adjourns this evening until Monday morning, because it has other duties 


tomorrow, and the examination will be conducted Friday, Saturday or Sun- 


day. And this case will be continued on Monday morning at ten o'clock. 


* * * * * 


MR. CASEY: It simply says: Patient states he was hit over the head 
with a chair about six hours ago. Says he was not unconscious. 

That is all. 

THE COURT: I don't see that that clarifies the situation. 

MR. CASEY: Evidence of a head blow, if the Court please; a head 
blow which I promised to prove to the jury in the opening statement. If 
there was such a head blow, I can't imagine the government would want this 
man to go on trial without the jury knowing. 

THE COURT: It will be received in evidence. 

THE DEPUTY: Defendant's Exhibit No. 2 received in evidence. 

* * * * * 

MR, CASEY: It is not in the record. 

Your Honor, the next exhibits that I will offer are from a file from 
the D. C. General Hospital. 

* * *x * * 

MR. CASEY: From this exhibit, if the Court please, I offer first the 
admission record. I understand there is objection to it. This was a record 
actually made at Gallinger Hospital. 

MR. LOWTHER: Diagnosis on admission: M.O. I object to it. 

MR. CASEY: If the Court please, that is a mental observation that 
was requested by the government, by the Metropolitan Police Department. 


* * * * * 


Monday , October 31, 1960 
Washington, D.C. 


* * * 
ROBERT P. ODENWALD 
was called as a witness by the defendant, and having been duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. CASEY: 
Q. Doctor, will you please state your name for the record? 
A. Robert P. Odenwald, O-d-e-n-w-a-l-d. 

Q. Doctor, are you licensed to practice medicine in the District 
of Columbia? A. Iam. 

Q. Doctor, do you practice medicine in some specialized field? 

A. Yes,Ido. 

Q. What is your specialized field of practice? A. bacitsiy: 

Q. Thank you, Doctor. Now, Doctor, would you please, for the Court 
and jury, tell them of your formal education starting with your college work. 
A. My pre-medical studies were at the University of Heidelberg in Germany. 

Q. Doctor, it is important for all the jurors to hear you. That's 
Heidelberg, Germany? A. Yes. And my M.D. was given to me in Frank- 
fort on the Main, Germany, 1923. 

Q. 1923, Doctor? A. Yes, correct. 

Q. That's when you became a doctor of medicine? A. ‘Yes. 

Q. Will you continue, please , Doctor. A. In 1920 to '23, I was an 
externe in psychiatry at the University Clinic in Munich and in Frankfort. 

After this, I was from 1924 to 1929 connected with the University of 


Berlin for my psychiatric education and a German Diplomate of Neuro- 


Psychiatry. 
Q. What did you become, Doctor, at that time? A, A Diplomate. 
Q. In what, Doctor? A. In neuro- -psychiatry. 
Q. Neuro-psychiatry? A. Yes. 


Q. Continue, please, Doctor. A. From 1929 to 1935 I was consultant 
psychiatrist at the Veterans Administration in North Bavaria. 
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In 1936 I entered the United States and was first a resident psychiatrist 


at St. Mary's Hospital, Passaic, New Jersey. 

Q. Passaic. A. Passaic, New Jersey. Later I became the chief 

neuro-psychiatrist at the Madison Hospital, Passaic, New Jersey. 

After my military service, from 1943 to 1946, I was working at the 
Veterans Administration as an examining psychiatrist. At the same time, 
I was consultant psychiatrist at the Catholic Charities Guidance Institute 
in New York City. 

Q. That was in New York City, Doctor? A. Correct. In 1947I 
became a Diplomate, American Diplomate in psychiatry, of the Board of 
Neuro-psychiatry. 

Q. What does it mean to be a Diplomate in the American Board of 
Neuro-psychiatry ? A. You have to study for 5 years, take an examination, 
and then you are a qualified psychiatrist. 

Q. And you become a Diplomate in the American Board of Neuro- 
psychiatry? A. Correct. 

Q. Will you continue, please, doctor? A. In 1942, Iwas elected to 
become Assistant Professor at the Catholic University in Washington, 

D. C., and at the same time Director of the Child Guidance Institute in 
Washington, D.C. I stayed at this position until 1952, when I entered 
private practice. 

Q. And you are now in private practice in psychiatry in the District 

of Columbia, are you? A. Yes. 

Q. Now, Doctor, to what professional organizations do you belong? 
In what professional organizations do you have a membership or some 
position? A. Iam a Fellow of the American Medical Association, a 
Fellow of the American Psychiatric Association, a Fellow , of the American 
Society for Group Psychotherapy and Psychodrama; and a Fellow of the 
American Medical Writers Association. 

Q. Writers, a Fellow of the American Medical Writers Association. 
A. And a Fellow of the American Geriatrics Society; and a Fellow of the 
Association for the Advancement of Psychotherapy. 
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Iam on the Advisory Board of the National Academy of Religion and 
Mental Health. Iam a member and the chairman of the American Medical 
Writers' Association, Mid-Atlantic Chapter. Iam a member of the American 
Orthopsychiatric Association; of the Association for the Advancement of 
Psychotherapy. Iam a member of the Board of Psychiatric Examiners in 
the state of New York. 

And I am on the George Washington University Hospital , Doctor's 
Hospital, Providence Hospital , Washington Hospital Center. 

Iam a member of the Guild of Catholic Psychiatrists; of the Inter- 
national Congress of Psychiatry; of the Medical Society of the District of 
Columbia; of the Traffic Committee, consultant, of the District of Columbia; 
of the Menninger Foundation; of the National Committee for Mental Hygiene; 
of the New York Academy of Sciences; of the Washington Psychiatric As- 
sociation; of the American Association of University Professors; 

Of the American Sociological Society; of the Carbon Dioxide Associa- 
tion; of the American Heart Association; of the National Catholic Family 
Life Conference; of the Army Medical Library. 

And I was awarded the Catholic Family Action Award in 1952. 

Q. Now, Doctor, have you written any books or papers or articles 
in the field of psychiatry? A. I have written 3 books and the 4th book will 
come out in November of this year, and about, oh, 125 articles in psychiatry 
and related subjects. : 

Q. Doctor, you have had 3 books published; the 4th book will come 
out in November; and you have written approximately 125 articles on 
psychiatry and related fields, is that correct? A. Yes. 


Q. Now, Doctor, were you requested on Friday of last week by me 


to examine Herbert S. Carey? A. Yes, Iwas. 

Q. Doctor, did you examine Mr. Carey at my request? A. I did. 

Q. When did you examine Mr. Carey? A. On Saturday , October 29, 
1960, here in the courthouse. 

Q. You examined him here in the courthouse? A. Yes, 

Q. Now, Doctor, you and Mr. Carey were alone during that examina- 


tion, were you? A. Yes. 
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Q. Doctor, will you please tell the Court and jury whether or not 
you took a history from Mr. Carey? A. I did take a history. 

Q. Was that history, Doctor, important to you with respect to mak- 
ing findings in Mr. Carey's case and, if possible, make a diagnosis or 
conclusion in respect to his case? A. Yes, it was very important. 

Q. Will you please tell the Court and jury what that history was, 
Doctor? 

MR. LOWTHER: Excuse me, Doctor. I am going to interrupt you. 
May I approach the Bench? 

THE COURT: You may. 

(AT THE BENCH:) 

MR, LOWTHER: I am not objecting to this history business, even 
though it is hearsay, except that I think that counsel and the Court should 


know that, at this time, I am going to put in a request for a prayer that I 


did in front of Judge McGarraghy in the Willie Jones case, that what this 
or any other psychiatrist says this defendant told him is not to be taken 
as proof of the truth of what he told, but merely is one of the bases upon 
which the psychiatrist formed his opinion. 

I thought that should be known. 

MR. CASEY: I don't think there is any reason to interrupt the exam- 
ination of this doctor. 

I don't think that is any reason to -- 

MR. LOWTHER: Well, I didn't try to interrupt. I just wanted to 
tell you that. 

THE COURT: All right. You may proceed. 

(IN OPEN COU RT:) 

BY MR. CASEY: 

Q. Doctor, will you kindly tell the Court and jury the history that 
you took from Mr. Carey during your examination of him? A. Herbert 
Carey told me that he was 38 years of age, married, no children, and 
formerly resided at 1348 Irving Street, Northwest. 

He stabbed a woman on May 19, 1960, and said he was charged with 


first degree murder. 
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He explained that this incident happened to an -- an argument in 
which the woman hit him with a bicycle pump. He was bleeding quite a 
lot. He went downstairs and stabbed her in the heart region. 

He didn't want to kill her, though, as she was his landlady and a 
very good friend. 

His head was aching and he couldn't control his emotions. 

It was on a Thursday and he was working at this time as a construc- 
tion worker. This Thursday morning he went to work early and learned 
that there was no work for this day. As usually, he stood around with 
others hoping that there would be some other work coming up. 

He drank a half a pint of whiskey there and was disappointed that 
he couldn't have a job; went home; drank another half a pint of whiskey 
and a fifth of wine. Then in the early afternoon this incident happened. 

Mr. Carey was born June 11, 1922, in Amosville, Virginia. 

Q. Isthat Amosville? A. Amosville, Virginia. His father is dead 
and he never knew his father. His mother is 50 years old and as the only 
child, he had a good relationship with his mother. 

As a child, he was never alone. The mother took him with her 
wherever she went and whatever she did. When he was 8 years old, the 
mother remarried and the stepfather is now 52 years old. 

In regard to his relationship, he mentioned that his stepfather was 
a funny man who changes a lot. For example, he would give him a present 
and a few minutes later would take it away. The stepfather drank a lot, 
and he was fearful of him. For example, when he returned home in 1949. 
from a two-year sentence in Virginia prison, the stepfather threatened him. 

Q. Excuse me. What did the stepfather do when he returned ? 


A. Threatened him, to put him back to jail and Herbert tried to commit 


suicide. 

He went to school for the first time when he was 9 years old, be- 
cause he was too small. He went until the 3rd year high school and quit 
at the age of 17. He liked school very much and was an average student 
and did well there. 
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Then he went into a CCC Camp where he learned to grade and to 

use the gyroscope and then became a construction worker in Alex- 
andria until 1943. In this year, at the age of 20 years, he entered the 
military service for about 34 months. He was overseas, decorated and 
was honorably discharged. 


After his military service, he worked for 6 months at an Army Camp. 


Then he worked for one year on a construction job until '49, when he got 
his first prison sentence. He had an argument with a friend, who hit him, 
and kicked him out and then he ran after the fellow and he cut him on the 
behind. 

Q. Onthe behind? A. Yes. He got 2 years for this. 

After this, he worked for half a year in Maryland, when he tried to 
commit suicide on February 13, 1949. He jumped out of the window after 
an argument with his stepfather , who threatened him, to put him back in jail. 

The diagnosis at the Gallinger Hospital was psychotic episode, 
psychotic, acute alcoholism, unsound mind, subject to fits and self injury. 
Lacerations of the face and throat. 

From 1949 to 1953 he worked in Maryland in roofing and landscaping. 

Q. Roofing and landscaping? A. Yes. 

Q. Thank you. All right, continue. A. In 1952 he was stabbed by 
a boy in his left side. 

Q. He was stabbed by a boy on his left side? A. He was treated 
at Freedmen's Hospital. 

He did not make any charge. 

In 1953 he was drinking again and was arguing with a boy who hit 
him with a bottle over his head. The bottle broke in pieces. He was bleed- 
ing and he stabbed the boy in the stomach. There were really no hard 
feelings as they were friends. He got a jail sentence of 4 years. 

At that time, 1954, he was in the General Hospital when there was 
a question of a skull fracture, X-rays showed no definite evidence of a 
fracture. The film was not satisfactory. 

In 1954 he had an operation for tumor of the eyeball. 


119 


Q. Tumor of the eyeball? A. Yes. 
Q. Operation in 1954? A. Yes. ; 
Q. Thank you, Doctor. A. He had an operation for excision of 


conjunctional tumor, c-o-n-j-u-n-c -t-i-o-n-a-l. 

In 1957 he worked for a painter for 6 months and then went back 
to roofing for one year, exterior decorating for 9 months and then back 
to roofing until 1960. 

He is friendly , cooperative -- 

Q. Friendly? A. Friendly, cooperative man, neatly dressed and 
behaved socially acceptable. He speaks softly and is appropriate in his 
conversation. 

He has friends, boys and girl friends, and lives with his common- 
law wife since 1949. He regarded his main trouble as alcoholism, and 
it started all when leaving the armed forces, where, for the first time, 
he drank rather heavily. 

He mentioned that he is suffering from headaches and wanted to be 
rid of the headaches. 

I quote: 

"Every time he gets in trouble he is drinking. And this: started 
when he was in the service. He drank always because he would suffer 
from headaches and wants to be rid of the headaches. 

"Perhaps he was hit on the head too often. He has headaches. 
Then he drinks. Then he becomes drunk.” : 

When he was 10 or 11 years old, he fell on his head and was knocked 
out and his eyes were bloodshot. ; 

He was arrested 12 times for drunkenness and in Occoquan which 
he -- he was 5 times. : 

There were occasions when he lost consciousness after drinking 
and asked his friends the next day what happened, which may have been 
a complete amnesia. 

Q. Is that the history, Doctor? A. Perhaps I may not: ‘mention 
that it is remarkable for his personality that when he was asked if he 
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wants to be paroled from jail, that he didn't accept it, or didn't want it. 

Q. This was on some record? When he was -- A, Yes. 

Q. -- asked if he wanted to be paroled, he said he didn't want to? 
A. He said different -- he said it in different words. 

Q. Did he indicate -- well, Doctor, let me ask you this. Did you 
have certain records available to you as a result of delivery from my 
office? A. Yes, I had those records. 

Q. In considering this case, Doctor, did you have available to you 
the records of St. Elizabeths Hospital on Mr. Carey? A. I have. 

Q. The records of the D. C. Jail on Mr. Carey? A. I have. 

Q. The records of the D. C. General Hospital, formerly Gallinger 
Hospital, on Mr. Carey? A. Ihave. 

Q. The records of the Washington Hospital Center on this man? 
A, Ihave. 


Q. And did you read those records, Doctor? A. Yes. 
Q. Now, Doctor, what kind of an individual -- what was the type of 


individual that you examined on Saturday ? What was his mood? What 
was his manner? A. AsI mentioned, his manner was very well behaved. 
He understood what was going on. However, his affect was somewhat out 
of line, what you expect of a man in his present condition. 

It is interesting that in his life he seems never to have been mad, 
on the conscious level, with anyone who hurt him, and it is the people 
whom he has hurt, are his friends, and he can't understand why he did it 
and what for he did it. 

Q. Was there a history, Doctor, in your examination of Mr. Carey, 
of Mr. Carey ever hurting anyone who was not a good friend? A. No. 

Everybody whom he has hurt was a good friend. 

Q. Was that of significance to you as a psychiatrist? A. Oh, yes. 

Q. Now, Doctor, would you tell the Court and jury whether or not 
you made a diagnosis after your examination of Mr. Carey, and his records? 
A. LI would classify him as a chronic alcoholic with personality change 
during his alcoholic bouts. 


121 


Q. Would you classify him as a psychotic ? A. I would. 


Q. Is it your conclusion, or is it not your conclusion, Doctor, that 
he is suffering from a mental disease ? A. Ido. 

Q. And that disease is the psychotic acute alcoholism ? A. It's a 
latent psychosis which comes out under an alcoholic bout or alcoholic ex- 
cess drinking. 

Q. Now, Doctor, as I understand it, this psychosis that he has is 
dormant on occasions, that is, there are no symptoms of it at times? 

A. At the time that I examined him, he had no symptoms of this psychosis. 

Q. Now, Doctor, were you able to determine what would cause this 
psychosis which is dormant at times, in times when he is peaceful and 
mild, to become symptomatic, that is, what triggers this psychosis into 
being symptomatic and giving evidence of itself? A. I would say that there 

is an aggressive stimulant in him. When he is beaten -- 

Q. When he is beaten? A. Yes, and sees blood, he loses, with this 
aggressive stimulant, the ability to associate properly. 

He then acted and acts without judging between what is right or wrong 
and without any control. 

Q. Control. A. And he releases his tension, which are great, by 
this aggressive blood stimulant, by doing something, not knowing why he 
did it, and what he did, without any judgment, of the consequences of his act. 

Q. Doctor, after taking the history from Mr. Carey and examining 
him, and studying his records, were you able to come to any conclusion, 
that is, any professional opinion, as to what has brought about this con- 
dition in Mr. Carey? 

What in his background has resulted, if any, in Mr. Carey having 
the psychosis that you now believe he has? A. AsI understood the history, 
Mr. Carey lived too closely with his mother till he was 9 years of age. 

He was mostly with older people. 

Q. With older people? A. Correct. When his mother was working 
in other people's houses, he always was taken with the mother there. He 


never played with children. 
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Q. Never played with children? A. Like other children do, who 
fight , who hit one another, who had quarrels and afterwards make up. 

Q. Doctor, may I interrupt you there. Is the Court and jury to 
understand that it is a healthy thing for a child, oh, 9 years old, in that 
neighborhood, to play with other children, the give and take of the play- 
ground and engage in fights and be hurt and inflict hurt, and then make up? 
A. That is very necessary for the socialization of a person. 

A person cannot grow up only with adults without extreme damage 
to his personality. 

You must let your tension out. You must be able to socialize in a 
way where you can give and where you can take, and a child of any age, 

2 years, or 3 years, has to do this with children of his own age. 

Q. Doctor, is it a normal thing, is it a healthy thing for a child, 
in addition to fighting with playmates and making up, is it a healthy thing - 
is it important to one's normal development for a child to engage, to learn 
the fun of winning the game and the -- learning to accept the sting of 
losing? A. That is right. 

Q. Would you go on discussing the case, please, Doctor? A. When 
Mr. Carey went to school, he was rather a subdued person who did not 
socialize too much with other children till he was 14 years old. 

And when he became older, he noticed that he is somewhat secluded 
from other people, which, in my opinion, is due to his upbringing. 

And then he started to drink alcohol. 

When he was with his friends, where there is normal kidding, 
worrying, and, perhaps, some hurt from other people, this he couldn't 
take care of after his childhood. He was never able to accept any hurt, 


as he was not hurt, boys and girls, and he developed some kind of a per- 


sonality who, when hurt, and then hit, practically changes his personality 
and commits an act which he never would do if he wouldn't be under alco- 
holic influence. 

Q. Doctor, what role did his time in the Army play in this, if any? 
A. He describes the Army as a place where heavy drinking started, and 
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he also blames the Army for his drinking and his actions after he was dis- 
charged. He was not so aggressive before he was in the Army. It seems 
that the Army was a rather rough and tough life, prepared him, or molded 
his personality , which is today. | 

Q. Now, Doctor, you told us that he is unable to accept insult, kidding, 

he is unable to accept in a normal manner aggressive actions by 
others, is that correct? A. That is correct. 

Q. Now, Doctor, did Mr, Carey give you the history of what occurred 
on May 19, 1960, I think you have described to the jury, during the course 
of relating that history? A. Yes. 

Q. Doctor, do you have an opinion as to whether or not the mental 
disease which you found in the case of Mr. Carey played a role in what 
occurred on May 19, 1960, when he stabbed Beulah Butler? A, Yes,I 
think so. 

Q. Doctor, can you state whether or not you believe the stabbing of 
Mrs. Butler was the product of that mental disease? A. Yes, I think so. 

Q. Doctor, when you -- can you state to the Court and jury whether 
or not, in your professional opinion, Mr. Carey was able to exercise a 
judgment between right and wrong, that is, to tell the difference between 
right and wrong, when he stabbed Mrs. Butler? A. I think he could not. 

Q. Judge between right and wrong? A. Judge between right and wrong. 

Q. Doctor, do you have an opinion, professional opinion, as to whether 

or not Mr. Carey, if he could have told the difference between right 
and wrong at the time he stabbed Mr. Carey, was able to control what he 
did, so that he would correct his action in accord with the judgment ? AI 
think if he -- if he could differentiate between right and wrong, he is such 
a changed personality, that it is -- that he is compulsed to do something 


and he cannot control this compulsiveness at the moment when he is hit 


or when he sees blood, especially his own. 

Q. He can't control himself when he sees blood, especially his own? 
A. Yes. 

Q. Would that be an irresistible impulse? A. Yes. 
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Q. That is the aggressive stimulant that he had at the time he 
stabbed Mrs. Carey? A. That would be, yes. 

Q. So that stabbing her was the result of an irresistible impulse ? 
A. Yes. 

Q. Without the governing feature of the mind operating? A. Yes. 

Q. Doctor, do you have a professional opinion, considering the find- 
ings that you have made in Mr. Carey's case, and the history you took con- 
cerning events of May 19, 1960, as to whether Mr. Carey was capable of 

premeditating before and up to the time that he stabbed Mrs. Butler? 
A. I don't think that he could premeditate. I think that there was no other 
reason, that this compulsive action, if I remember all right, this lady in- 
sulted his wife, that she was lazy, and Mr. Carey told me that his opinion 
is that she has paralyzed legs, and which was due to a polio infection, and 
that he said, ''My wife has to leave, I leave, too," -- 

And it seems that since this lady hit him with a bicycle pump over 
the head, and only in this moment he lost his control and couldn't do dif- 
ferent as he did. 

Q. Now, Doctor, is the psychotic condition that you find in Mr. Carey's 
case, a condition that could be improved or cured with treatment? A. I 
think it could be improved but it would necessitate a very, very long time. 

Q. Along course of treatment? A. Yes. 

Q. In an institution? A. In -- only in an institution. 


Q. So that the only chance of curing or improving Mr. Carey's 


psychosis is a very long course of treatment and dnly in a mental institu- 


tion, is that correct? A. That is correct. 
Q. Doctor, is the psychosis that Mr. Carey has capable of becoming 
worse, that is, can his psychosis, his alcoholism, the personality 
that you have described, become worse if he goes without treatment ? 
A. That is easily possible. 
Q. Would you expect that it would, if he goes without treatment ? 
A. I would expect that it would get worse. 


Q. You would recommend a long time, a long course of treatment 
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in a mental institution? A. A very long time. 
Q. Now, Doctor, what pattern, if any ,do you find for the episodes 


when this psychotic condition, rather than being dormant, has been active ? 


A. Would you repeat that ? 

Q. Well, let me ask you this, Doctor. Perhaps it is easier to follow. 

From the history that you took and the records that you reviewed, 
are there -- was there evidence of this psychotic condition which was 
evident on May 19, 1960, when he stabbed Mrs. Butler, has that been 
evident before and, if so, on what instances? A. I think it was in the 
Gallinger charts, in 1949, when he tried to commit suicide, that it was 
diagnosed as a psychotic episode and of unsound mind. 

Q. In addition to that, Doctor, would the episode in Virginia, 1947, 

when he stabbed the boy in the behind, would that, in your opinion, 
be another instance when this psychotic condition was active?’ A. I would 
call this another psychotic episode. 

Q. Did that follow the same pattern as the episode of May 19, 1960? 
A. Yes. 

Q. Again, it was afriend? A. Yes. 

Q. Again he was drinking? A. Yes. 

Q. Again, the friend had hit him. It was an aggressive symptom, 
was it? A. Yes. 

Q. Did he give you a history of another episode that occurred in 
the District of Columbia in 1953? A. Yes. This was with another friend 
who hit him with a bottle over the head and the bottle broke in pieces and 
I think he stabbed him in the stomach, which was, surely, another of this 
psychotic episodes. 

Q. Again he was drinking, again the friend had given him an ag- 
gressive drive by hitting him over the head with a bottle, again he reacted 
in the same pattern, is that it? A. Yes. 

MR. CASEY: Thank you, Doctor. Nothing further. 
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CROSS-EXAMINATION 
BY MR. LOWTHER: 
Q. Now, Doctor Odenwald, in order to conduct the examination -- 
incidentally , how long did you talk with the defendant? A. About 2 hours. 
Beg your pardon. A. About 2 hours. 
And I take it that you took notes as you talked with him? A. Yes. 
_ And those notes you have with you here? A. Yes. 
. They have not been typed up? A. Yes, they have been typed. 
They have? Do you have a copy for me? A. I have only -- 
Only the original? A. Yes. I have to write it myself. 
Now, conducting an examination ‘such as you conducted on Satur- 
day morning last, you listened to what this defendant Carey told you, did 
you not? A. I did. 
Q. And he apparently told you things that went back to his childhood? 
A. Yes. 
Q. His memory is pretty good then, isn't it? A. His memory is good. 
Q. Would you say it is excellent? A. His memory is as good as 
his intelligence. 
Q. Well, now, let's get over to that one. You didn't give him, of 
course, the Wechsler-Bellevue, or anything like that? A. No,I couldn't. 
Q. But you took into consideration that he, on the Wechsler-Bellevue, 
the I.Q., fell into the medium average of the population, did he not ? A. Yes. 
Q. So that, of course, you also took into consideration, did you not, 
Doctor, in talking to him, and making your evaluation, that over at St. 
Elicabeths Hospital there was a skull X-ray taken of this defendant ? 
A. Yes. 
Q. And that skull X-ray was negative, showed no fracture or anything ? 
A. That is correct. 
@. You did. And you also took into consideration, did you not, and 
during the time that you talked to him, that over in St. Elizabeths Hospital, 


when he was examined over there, that he was given an electroencephalo- 


gram, and that that, too, was all right? You took that into consideration ? 
A, Yes. 
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Q. Now, that indicates to you, Doctor, does it not, that he has no 
brain syndrome? A. No symptoms which we can visualize after our know- 
ledge at this moment. 

Q. Yes. A. There are many brain disturbances which we are, with 
our present method, cannot detect. 

Q. What I am getting at is, you weren't able to give him a physical 
examination? A. No, I couldn't. 

Q. And so, for the purposes of your examination and what you told 


His Honor and these ladies and gentlemen of the jury this morning, as far 


as you know, he is without organic mental defect, no injuries of the brain, 


etc., etc. Isn't that right? A. At this moment, 

Q. At this moment, as far as you know? A. Yes. 

Q. All right. Now, then, when you conducted this examination in -- 
on Saturday morning, over the 2-hour period, you were relying primarily -- 
I shouldn't say primarily -- you were relying at least in part on what this 
defendant told you as to his past history, is that correct, sir? A. In ad- 

dition to the records. 

Q. I said in part, Doctor? A. Yes. 

Q. And it was essential to the validity of your examination that he 
tell you the truth as to what happened in the past, isn't that correct? A, Yes. 

Q. Therefore, I take it that you relied upon what he told you as being 
the truth and didn't question it, is that correct? A. Yes. 

Q. Now, do you tell His Honor and these ladies and gentlemen of the 
jury that this defendant is psychotic as of today? A. I have some experi- 
ence in alcoholism for over 36 years and I find many alcoholics who, when 
they have excessive alcohol indulge, that they are having personality changes 
which are similar to psychosis. 

Now, I would compare this exactly with a person who had a heart 
disease, a bad heart attack, and then is working and acting normal and 
practically nobody can notice anything, so this man may at any moment, 
at the next time, have another heart attack and die. 


And the same is with the dormant psychosis. And if you are under 
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alcohol, your unconscious reacts, and this unconscious can be similar to 
any acute and chronic psychosis. 


Q. Now, my question to you, sir, is are you telling His Honor and 


these ladies and gentlemen of this jury, that he is psychotic as of today ? 
A. Dormant psychotic. 

Q. What do you mean, dormant psychotic ? A. If you would give 
Mr. Carey now sufficient alcohol, he would act in a way that everybody 
would say, ''This man is not of sound mind, itself, under the influence 
of alcohol.” 

Q. Well, now, how much are you going to have to give him, Doctor ? 
A. This I can't say at the moment, but perhaps we may talk about blood 
concentration. 

If he has from 5 hundredths to 15 hundredths of a percent alcohol, 
he would be in a good mood. 

If he has over 15 hundredths of one percent blood alcohol he would 
be intoxicated. 

Q. Now -- A. And this changes with every person and is also de- 
pendent on the food intake of this day. If you drink alcohol without any 
food, you are much quicker intoxicated than if you had taken food. 

Q. Now, what is this psychosis? I want you to name it for His 
Honor and these ladies and gentlemen, that he has? A. We have an ex- 
pression which is alcoholic psychosis. 

Q. He suffers from what you call alcoholic -- A. Dormant alcoholic 
psychosis. 

Q. Dormant alcoholic psychosis. A. Correct. 

Q. Now, do I understand you correctly that this dormant alcoholic 
psychosis only becomes evident when Carey, the defendant, has so much 
to drink? A. I have asked for some indulgence that I was forced to 
examine the patient in a rather short time. 

But I remember that I have read that on the question of parole, and 
I think there is nobody who doesn't like to come out of jail, he wrote: 

“Parole is 2 lot of B.S. I don't want to hear anything about it. I 
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shall come to jail again if anybody ever hits me for nothing.” 

I would say this is not the writing of a normal person. I wouldn't 
know anybody who is in jail or prison, who would not do everything and 
promise everything to come out of it, as soon as possible. 

Q. Now -- A. This is, to my opinion, a sign that we have not to 
deal in general with a normal personality. 

Q. Now, to be sure that I have it correct for His Honor and these 
ladies and gentlemen: 

You are telling them that the psychosis that this defendant suffers 

from is a dormant alcoholic psychosis? A. Alcoholic psychosis 
due to alcoholism. 

Q. I imagine it would be due to alcoholism, wouldn't it?’ A. No,I 
just changed the words around and instead of alcoholic psychosis, but 
psychosis due to alcoholism. 

Q. You called it a psychosis due to alcoholism, is that correct, sir? 
A. Yes. 

Q. Now, what are the psychoses, Doctor? A. I wouldn't give any 


diagnosis of a specific nature at this moment, just as Gallinger didn't do 
it in 19 -- 
Q. '49. A. '49 when they just said a psychotic episode. 


Q. Iam not asking you to give a diagnosis right now. I want you 
to tell His Honor and these ladies and gentlemen of the jury, what are 
psychoses? A. Psychosis is a condition in which a person lost -- loses 
the connection with his environment, where he is unable to reason out 
what he was doing and acts in a way which is against all rules and regula- 
tions of society. 

Q. Doctor, all I am.asking you, sir, and maybe I didn't make myself 
clear to you, is, will you please tell His Honor and the jury what are the 
psychoses, e-s, in terms of the psychiatrist -- what are they, name them, 
please, sir. A. I think you mean schizophrenia. 

Q. I mean one of them. That's right. Schizophrenia. He doesn't 


suffer from schizophrenia, does he? A. Manic -depressive. 
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Q. Well, let's get to the first one. Does he suffer from schizophrenia? 
A. You can't just classify psychosis in such a way. You cannot say, is he 
a schizophrenic, is he a paranoid? 

You only can say he acts in a certain way, strange; perhaps when 
Dr. Karl Menninger set his constitution out, some years ago, said every 
person, every person under certain stress will have a psychotic episode. 

Then you cannot just say what classification it is. I think classifica- 
tion in general doesn't mean anything. They are just tools, but everybody -- 
it doesn't -- schizophrenia -- react different as it is written in the text- 
books. Every personality has its own psychotic episode. 

Q. Well, now, we got to schizophrenia, as one of the psychoses. 

What is the next one? A. Manic-depressive. 

Q. And what else? A. Paranoia. 

Q. What else? A. Alcoholic psychosis. 

Q. Who? I didn't understand you. A. Alcoholic psychosis. 

Q. Alcoholic psychosis is one of the psychoses? A. Yes. 

Q. Now, then, anything else, sir? A. Psychosis due to drugs, 
like morphine, opium, marijuana; psychosis due to accidents, to skull 
injuries, to brain injuries; psychosis due to the change of brain and 
lumbar liquid. 

Accidental psychosis cannot always be proved as we have not ex- 
actly the instruments to prove them. 

There are psychosis due to infectious diseases, with high temper- 
atures. 

Q. Now, did this defendant Carey, Doctor, tell you how much of an 
interval of time elapsed between the time that Beulah Butler, the dead 
lady, hit him with this bicycle pump and the time that he stabbed her? 

A. He did not. 


Q. Did you assume any interval of time in reaching your diagnosis, 


Doctor? A. In my opinion, when he saw the blood, that this was then -- 
it is the beginning of doing -- of committing this crime. 


Q. Well, now, that is not quite my question. Did you assume, for 
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the purpose of your diagnosis, any interval of time elapsing between the 
time that this dead lady, Beulah Butler, hit him on the head with the 
bicycle pump, and the time he stabbed her? A. I don't know exactly, but 
as I remember it, this lady came in his room or hit him in his room, and 
then she went out downstairs and later he went downstairs. I don't know 
the time which elapsed between. 
Q. You made no assumption except that you did assume that there 


was a lapse of time between the time that Carey was struck on the head 
with the pump and the time that he stabbed this lady? A. Some time. 

Q. But you didn't, in your diagnosis, assume any definite length of 
time? A. No. 

Q. You didn't assume, however , that it was momentary , I mean, 
instantaneous, that he got hit in the head and then took the knife and stabbed 
her, did you? A. No. Ihad always the impression, as he told me, also 


in the other case, that there was always a lapse of time. 

For example, the first time he was hit, that was '43, and knocked 
out, and then he ran after this man on the street, I think, and cut him. 

And I don't know how it was the second time, but that the bottle 
broke over his head and he had the pain. I understood there was also a 

certain lapse of time, and I understood that there was a quarrel and 
he came in the room, and the lady went out and got the pump, or he had 
the pump, and hit him and went out of his room, and then he went down- 
stairs and did it. 

Q. Did he say anything about washing the blood off in the interim ? 
A. He did not. 

Q. Now, do I understand you, sir, to say, then, that at the time that 
Carey was hit, he had no control over his actions? A. Yes. 

Q. How long did that last? A. That may have lasted as long as he 
could release his tension. 

Q. You mean by stabbing her? A. Yes. 

Q. And then it stopped? A. Yes. 

Q. So what you are telling His Honor and this jury is that this 
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alcoholic psychosis, this compulsion that he was acting on, lasted only 

from the time that he was hit in the head with this bicycle pump until he 

released his tension by stabbing the dead lady. Is that right? A. Yes. 
Q. And then he was all right? A. Yes. 


Q. Well, now, you mean as soon as he had stabbed her, I think you 


just said -- I want to be clear -- that he was then no longer in this alcoholic 
psychosis, compulsive state, is that right? A. Yes. 

Q. And he clearly knew what he was doing from that point on, is that 
right? A. Yes. 

Q. All right. And then I would take it also from what you said, that 
you are also telling His Honor and these ladies and gentlemen of the jury 
that up until the time that the dead lady hit him on the head with that bicycle 
pump, he wasn't in this state of alcoholic psychosis, and he knew what he 
was doing? Hum? ‘A. I mentioned that some people react to blood or to 
being hit in a way like normal people would not react. 

Q. Well, my question to you, sir, is I would take it from your answer 
as to him all of a sudden coming out of his psychosis, that is after he stabbed 
the lady, that up to the time that day that she, the dead lady , Beulah Butler, 
hit him on the head with this bicycle pump, he wasn't in this psychosis up 
to that point, was he? A. I think it may have developed. I called it psychotic 

episode and the first, I have to mention that in my opinion, and my 
writings, alcoholism is only a symptom of an underlying emotional or ment- 
al disturbance; that any kind of alcoholism is a symptom of either neurotic 
or a psychotic personality. 

And I think official psychiatry goes along with this opinion, so that 
anyone who is drinking, chronically, frequently , uncontrollably , that is 
only a sumptom. Underlying is some severe emotional or mental dis- 
turbance. 

Q. Now, Doctor, my question to you still is: On that day, May 19, 

I would take it from your answer that he all of a sudden became all right 
after he stabbed this lady, and until this exciting influence, getting hit in 
the head with the bicycle pump, came into play that evening, that he wasn't 
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under the -- under this alcoholic psychosis up to that point? A. MayI 
answer this, this is what I said before: that alcohol is only a symptom, 
that he is -- without alcohol -- a person who is only drinking to overcome 
some kind of mental or emotional disturbance, which is natural developing, 
but an absolutely psychotic breakdown, if I want to call it, that you stab 
someone, this is the last step of something which is in one person already 
dormant present. 

Q. Well, now, are you telling His Honor and the jury that this de- 
fendant is mentally ill today, sitting in front of them? A. I said it is 

dormant mentally ill. 

Q. Dormant mentally ill? A. Yes. 

Q. Well, let's see. Is it your opinion, then, that if he laid off this 
liquor that he would be all right? A. Idon't think he can voluntarily lay 
this liquor off. He is not able to do it if he lives in the outside world. 

Q. Well, then, what you are telling His Honor and the jury is that in 
your opinion this man is an alcoholic and he has an insatiable urgency for 
liquor of some kind, or alcohol of some kind. Isn't that right? A. Yes. 

Q. Well, now, are you telling His Honor and these ladies and gentle- 
men of the jury that all alcoholics in the accepted sense of the term -- by 
that, I mean people who can't live without alcohol -- that they are -- they 
are not mentally ill, are they? 

MR, CASEY: I object, Your Honor. Mr. Lowther referred to "ac- 
cepted sense of the term." I don't know that his definition is the accepted 
sense. I would dispute that it is. 

THE COURT: The objection is overruled. The witness may answer 
the question, if he can. If not, he can make proper inquiry. 

[THE WITNESS] I said not every chronic alcoholic is dormantly 


psychotic. I said that that every chronic alcoholic is at least a neurotic. 
[BY MR. LOWTHER:] 
Q. Well, now, there is a great difference between a neurotic and a 


psycho-neurotic. A. No. Every neurosis can become a psychosis. 
Q. Now, I am not talking about that. I said this: Assuming that a 
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person is a neurotic but not -- that is a little bit different from saying 
that they are psycho-neurotic, isn't it? A. The expression, "Psycho- 
neurotic ,"" means not anything with psychosis. It means a neurosis of 
the psyche. 

Q. Well, now -- A. I must say I cannot talk in medical expressions 
and this is only -- I cannot talk about neurosis without talking about the 
degree of neurosis. 

They are very different in degree from the far left to the far right 
in a neurosis, so when I talk about a neurosis, I cannot say that neurosis 
is just -- since you have to know the degree; but I still say nobody is 
chronic alcoholic who is not at least a neurotic, otherwise he wouldn't do 
what he does do. 

* * * * * 

Q. Doctor, immediately after this stabbing of the dead woman, 
Beulah Butler, took place on May the 19th, you say that this Defendant 
Carey would remember in somewhat detail what had happened during the 
time of the stabbing? A. Yes. 

Q. He would. In other words, you tell His Honor and the jury that 
he was under an uncontrollable impulse to stab her because of getting hit 
in the head and the alcohol; yet, immediately after he stabbed her he would 
have remembered what happened? A. I think so. 

Q. There is no doubt in your mind, is there, Doctor? A. May I 
say that irresistible impulse falls in what we call obsessive compulsive 


behavior, like people washing their hands hundreds of times a day, or 


looking ten times if the door is closed. They know that this is not the 
correct thing, but they have to do it, to become at ease. 

Q. Now, are you telling His Honor and the jury, since this is like 
an obsessive compulsion, that Carey knew it wasn't the right thing to do, 
to stab that woman? A. I said that it is to compel him, that he was forced 
to do it, forced out of an inner impulse which he was unable to control. 

Q. Well now, was this inner impulse that he was unable to control 
when he stabbed that lady, was it due to the alcohol that he had been 
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drinking, the hit in the head and the combination of them, or what? 
A. The combination of his personality, the alcohol which he drank, and 
being hit over the head, 

Q. You mean he wasn't free after he had gotten hit over the head 
with the bicycle pump to haul off and slap this Beulah Butler in the face 
and let it go at that? A. Pardon me? I didn't understand. 

Q. Yes, sir. My question to you, sir, you mean you are telling His 
Honor and the jury that under the influence of the alcohol and getting hit 


in the head with the bicycle pump, that he wasn't free after he was hit in 
the head, to slap Beulah Butler in the face and let it go at that? A. Every 
person reacts in a different way. He and his history has shown it, reacted 


all the time in the way like he did here in 1960. 

Q. You mean with the knife? A. Yes. 

Q. So that you are telling His Honor and the jury, then, not to be- 
labor the point, but I want to be sure, you are telling His Honor and the 
jury that he was unable at the time to slap the woman or, to say, wrest 
the bicycle pump away from her and let it go at that, he had to go on and 
stab her? A. I did not say this. I meant, he could have done this, but 

his personality is such that he always goes after the knife in the 
moment when he gets hit and drinks alcohol. He could have done some- 
thing else, if it would be fitting to his personality, this I don't know. 

co * * * * 

Q. Before. Now then, when did this -- I take it, then, that this ir- 
resistible impulse, this uncontrollable impulse to stab this lady began 
or, I mean, it started from the alcohol -- well, it started from the time 
that he got hit on the head and he saw his own blood, is that right? A. I 
think so. 

Q. And at that time, you have taken into consideration, have you 
not, that he said to the woman, the dead woman, Beulah Butler, I am going 
to kill you, I didn't know I was going to do it then. Have you taken that 


into consideration, Doctor, in your diagnosis? A. Yes, I always take into 


136 


consideration that she was a good friend and I think he called her mom, 


and I think that is one place where I think his personality is clashing, that 


he is a good friend with someone, that is, there is a long relationship with 
this woman, that they are very close, what we say, really friends, and since 
she acted so, since, in my opinion, is mentally pathological. 

* * * * * 

Q. In other words, did he have an irresistible impulse that he could 
not control, that he had to kill this woman, Beulah Butler, who is now dead, 

this lady, I am going to kill you? A. I still think his rage was such 
that he couldn't control himself. 

Q. You say that he was so enraged that he couldn't control himself? 
A. Yes. 

* * * * * 

Q. I want to assume, for purposes of my question, Doctor, that this 
defendant said, among other things: Miss Butler, that is the dead lady, 
picked up a bicycle pump and hit me in the head with it, and he showed a 
laceration. I then told her I was going to kill her but I didn't know that I 
was going to do it then. 

Now, does that statement indicate to you in any way, shape or form, 
Doctor, that this defendant, after he was hit in the head by that bicycle 
pump, was in sufficient control of his emotions to say that he was going 
to kill the woman but that he hadn't determined in his mind that he was 
going to do it then? A. This is a question very difficult to answer. You 
use words very often, in my psychological experience, without doing it. 

Surely, I have seen the defendant only a short time, but what I had 
for a feeling was after it, that he really didn't want to kill the woman. I 
believed him. This is a personal opinion. 

Q. What is this, again? A. Whenl talked, on Saturday, to Mr. 
Carey, he told me, he said he didn't want to kill her, and my personal 
opinion is, he really didn't want to do it. 

Q. Well now, did you believe everything that Carey told you Satur- 
day, Doctor, about his past life and this and that and the other? A. In 
comparison with the medical records -- 
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Q. Imean -- A. I believed him what he said. 


x * * * * 


Q. Now then, did you believe everything he told you that Saturday 


morning, last Saturday, I should say? A. I think I believed everything, 
though it may be that he had left something out which he didn't tell me 
or didn't remember. 

Q. Now among thing you said he told you was this: That Beulah 
hit him on the head, that is the dead lady, and he was bleeding quite a bit, 
and he didn't want to kill her but he couldn't control his emotions. Did 
he, Carey, tell you that he couldn't control his emotions? A. One moment 
please. He said he couldn't control himself. 

Q. He couldn't control himself? A. Yes. 

Q. And he used that terminology? A. Yes. 

Q. And you believed him? A. Yes. 

Q. At that time you talked with him on Saturday morning, do you 

say to His Honor and the jury he was suffering from a psychosis, a 
mental disease? A. May I clarify this statement? If I talk of a psychosis, 
I don't mean a person who is to such a degree a psychotic person that he 
has to be institutionalized. I know many people who are working, many, 
many, and living in the outside world and are psychotic. So there is a 
degree of psychosis, again, and this -- I mean, I didn't say that he is such 
a psychotic that he has to be institutionalized. 

Q. I thought you just -- A. One moment, please; in the sense how 
he is now. Iam very, very aware that the moment when he would be on 
the outside world and he would drink, then the same thing would happen 
again. I have no knowledge what happened between 1943 and 1949, and '53, 
but Iam sure that he had smaller episodes in his alcoholic drinking, where 
he probably did to a smaller degree. That is my opinion. The same thing 
what happened in 1943, what happened in 1953, and what happened in 1960. 

Q. Well now, I am trying to still get back at that time you talked 
with this defendant Saturday morning, are you telling His Honor and these 


ladies and gentlemen of the jury that he was psychotic at that time ? 
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A. I said he was dormant psychotic. It wouldn't be clear just with someone 
who has a bad heart disease, that this man is heartsick. But this man is 

dormantly psychotic and I could bet that if he drinks now alcohol and 
gets without much difficulties in a fight, in a quarrel, and has the same 
occasion to do it, he would do it again. 

Q. Well now, he was all right, then, as far as being free from psy- 
chosis when you talked with him on Saturday? A. Not visibly psychosis. 

Q. Not visible psychosis? A. Not directly psychosis, but you could 
prove it very easily with a personality test, with psychological tests. 

Q. Well now, in other words, he answered your questions intelligent- 
ly Saturday morning, didn't he? A. He did. 

Q. And he had a good memory of what happened way back in his 
childhood? A. He did. 


Q. And is that in consonance, that -- how will I put it -- let's see -- 


is that the usual thing for these people who have dormant alcoholic psychosis 


and blackouts that they can remember things like that? A. Psychosis in 
itself has nothing to do with memory and intelligence. I know very highly 
professional educated people who are psychotic and have a great memory 
and intelligence. I would say psychotic has nothing to do with memory and 
intelligence. 
* * * * * 

Q. Did you ask him how much time elapsed between the time he got 
hit on the head with the bicycle pump and he stabbed the woman? A. No. 

Q. Wouldn't that be important to form a diagnosis, if five or ten 
minutes had elapsed between the two times, between the time he was hit 
on the head with the pump and the time he pulled the knife and stabbed her? 
A. I didn't think that these times were necessary. 

Q. Doctor, are you telling His Honor and the jury that you don't think 

a2 lots of time when you said this man acted under an irresistible 
impulse between the time of the so-called aggravating act on him and the 
time of his stabbing the woman is of importance? A. As I explained it, 


it was a conglomeration of many things which started in the morning that 
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he didn't get to work, that he thinks his wife was insulted, that then he was 
drinking heavily and was hit, and this developed all slowly more and more 
til it came to a point, but from the moment of being hit til this happened, 


I would say if it was two or three hours, then I would question this impulse. 


But I assume that it was not so long. 

Q. Now, did you ask him how long a period of time it was? A. No, 
I did not. : 

Q. So that your diagnosis is being based on, as I understand it, a 
complete lack of any question by you of this defendant as to how much time 
elapsed between the time he got hit in the head by the bicycle pump and told 
this woman he was going to kill her and the time he actually saw her at the 
front door and pulled the knife out and stabbed her; is that right, sir? 

A. As I understood it, it was not a very long time. . 

Q. Now, who told you that? A. As he told me this -- I must have 

assumed that shortly after he was hit and he was bleeding quite a 
lot, he went downstairs. As I told before, I have asked for your indulgence 
that I had not enough time to study the case so thoroughly as I would have 
liked to do it. 

Q. That is what I was getting at, Doctor, you didn't have your in- 
terview of this defendant under the ideal controlled conditions, did you? 

A. That is right. 

Q. And you would much have preferred, as a reputable psychistrist, 
to have had much more time with this individual and seen him on many 
more occasions than the two hours you had on Saturday Berane: in order 
to form an opinion, wouldn't you? A, Yes. 

Q. And, in fact, you would have much preferred to have seen him 
as he was over in St. Elizabeth's under controlled conditions and been 
able to see him over a period of time, say, one or two months, and then 
arrive at your opinion; isn't that right, sir? 

MR. CASEY: If the Court please, I object to this. It was the Govern- 
ment who opposed this examination. Now they want to capitalize on the 


situation they created starting with the first motion in July of this year 
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and another in October. Now they want to capitalize on the situation they 
created. We asked for this examination months ago. 

MR. LOWTHER: I wanted to find out, if Your Honor please, if the 
good Doctor would have preferred to have different conditions. 

THE COURT: You may proceed. 

BY MR. LOWTHER: 
* * * * * 

Q. You are aware, are you not, when this defendant was in Gallinger 
in 1949, that he was discharged from the hospital, I think, about nine days 
after he went inthere? A. About. 

Q. And he was discharged as free from mental difficulties , wasn't 


he? A. Of course, the diagnosis was psychotic episode, recovered. 


Q. Yes, but what I am talking about -- A. Acute alcoholism, un- 
sound mind, subject to fits and self-injury. 

Q. Well now, my question to, Doctor, is: When he was turned loose 
nine days after he got over to D. C. General Hospital in 1949, he was dis- 
charged as recovered, wasn't he? A. He was discharged as recovered 

from a psychotic episode. Psychotic incident, or called psychotic 
breakdown, but he was still regarded as an alcoholic, as subject to fits 
and self-injury and of unsound mind. 

2 * * * * 

Q. And now you say that he told you he suffered from headaches ? 
A, Yes. 

Q. Is that an indication that he was of unsound mind back on May 
19,1960? A. I wouldn't say so. Everybody is suffering from headaches. 

* x * * * 

Q. And did you inquire of him as to whether or not he had blacked 
out or lost consciousness back on May 19, 1960 ? A. He didn't black out. 

Q. He didn't. So he didn't lose consciousness? A. That is correct. 

Q. He was perfectly conscious, at least during the time he was hit 
in the head and the time he stabbed this lady? A. Yes. 

Q. Now, would you say that after this lady, the dead lady, Beulah 
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Butler, this defendant with the bicycle pump that he got mad, angry, is 
that your opinion? A. I think his personality changed. 

Q. It changed? A. There was an aggressive stimulant, and in this 
aggressive stimulant he lost a certain ability to associate properly with 
his environment. 

* * * * * 

Q. Now, you said to His Honor and these ladies and gentlemen of 
the jury, this morning, sir, if I understood you correctly, that this defendant 
told you last Saturday, when you talked to him, that he couldn't understand 
why he did it, is that right? A. That is correct. 

Q. And you believed that? A. Yes. 

Q. With no -- do you want to qualify, you believed it, didn't you 
sir? A. I think in every case of stabbing, he stabbed a friend and was 
later sorry about it. 


* * * * * 


Q. Did he tell you Saturday morning that every time that he stabs 
the friend that he got sorry about it afterwards? A, He said, we are 
good friends and he didn't understand that he did it. 

Q. Now, I think that you told His Honor and these ladies and gentle- 
men of the jury that in your opinion, Doctor, at the time that this defendant 
stabbed that lady back there on May 19, 1960, that he didn't know right 
from wrong. Do I understand you to be telling us, then, that he had no 


concept that stabbing this woman at the time that he did it or right 


before he did it, was wrong? A. I said if he is in this condition he loses 
control of the environment and also his judgment of emotional control 
which means, if I lose a judgment of my emotional control that I don't 
know what is right and wrong. 

* * * * * 

Q. All right. Now we have gotten to a point, as I understand you, 
Doctor, where you tell His Honor and these ladies and gentlemen of the 
jury where you think this defendant may have known that stabbing that 
lady was a wrongful act but that he could not control his compulsions; 
is that right? A. Yes. 
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Q. All right. Now then, are you telling His Honor and these ladies 


and gentlemen of the jury that this defendant was suffering from temporary 


insanity? A. We call -- use this impression for psychotic episode. 
x* * * * * 

Q. Now, Doctor, didn't you, a moment ago, tell His Honor and the 
jury, in answer to a question of mine, that it was your belief that he knew 
that it was a wrongful act to stab that woman on May 19th? 

MR. CASEY: I object, Your Honor. The Doctor said twice he may 
have known, not that it was his belief. 

THE WITNESS: It was not my belief. I said it may have been known 
to him. I didn’t say I believe that he knew this. I cannot answer this 
question. 

BY MR. LOWTHER: 
* * * * * 

Q. Taking them all into consideration, Doctor, getting hit in the 
head with the bicycle pump, after he was hit in the head with the bicycle 
pump and up until the time he stabbed this lady, do you tell His Honor and 
these ladies and these ladies and gentlemen of the jury that he couldn't 
reason, that he couldn't think? A. I think his reasoning power was di- 
minished, and his control was diminished and his emotion like it is with 
many alcoholics is diminished. 

Q. ai he cous still eceiln couldn't nee A. Dininished reason. 

Q. Do I cudereand you now that you aacenie for thie purposes of 
your diagnosis, that he left the second floor and went down to the first 
floor looking for this lady that he later stabbed? A. There are many 
factors. In my opinion this is mentally or emotionally a sick person. 

A combination of this was shown, his way of acting, after psychological 
tests which I have seen in regard to blood, very plainly shows that he is 
of a certain condition, a changed personality. 
* * * * * 
Q. Now, sir, my question to you is this: Did you assume, for the 


purposes of your diagnosis, that this defendant, after he was hit in the 
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head, on the second floor, with this bicycle pump, went down to the first 


floor in search of Mrs. Butler, the lady that he stabbed? A. Yes. 

Q. He did, in your assumption? A. Yes. 

Q. Now, and you said that he had no ability to control himself and 
stay up on the second floor? A, Yes. 

* * * * * 

Q. Yes. Are you assuming, for purposes of your diagnosis, that 
this defendant Carey was under the influence of alcohol at the time that 
he committed this stabbing to such a degree that he couldn't reason? 

A. Could not reason properly, adequately. He also told me that he didn't 
eat anything at lunchtime and this makes an effect of alcohol in the body 
much more potent than as if he would have had some digestion of food. 

Q. Now, what I am trying to find out, Doctor, is this: Are you as- 
suming, or did you assume, for purposes of your diagnosis, that at the 
time this defendant Carey stabbed that woman, that he was so under the 
influence of alcohol that he couldn't reason at all? A. He couldn't reason 
adequately. 

* * * * * 

Q. Now, you have told His Honor and these ladies and gentlemen 
of the jury, Doctor, that in your opinion this defendant was suffering from 
an irresistible impulse at the time that he stabbed this lady. 

When did this irresistible impulse come upon him, when did it start? 
A. Lalso mentioned that this man, he is a mentally emotionally sick per- 
son and in such personality you cannot pinpoint exactly when such a con- 
dition started, but I assume that it started when he was hit. : 

Q. And this irresistible impulse was an impulse to inflict bodily 
injury on Mrs. Butler, the dead lady, is that right? A. Yes. 

Q. And it was also included that he was irresistibly impelled to 
use a knife; is that right? A. Yes, that seems to be his pattern. 

* * * * * 
Q. Now, with that background, Doctor, would you have an opinion 


as to whether or not, when this defendant was coming down from the second 
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floor to the first floor, would he have had that knife out in his hand, open, 
if he suffered from this irresistible impulse that he was going to stab 
this lady at the time he was coming down the stairs? A. I have no opinion 
on this. 
* * * * * 
Q. Now, were you told where he got hit with the pump? A. On the 
front of the head. 


Q. Did you or did you not consider it important for your diagnosis 


to determine whether or not he was stunned or whether or not he lost 
consciousness? A. I assumed that he was not stunned. 

Q. And you assumed that he didn't lose consciousness? A. Yes. 

*x * * * * 

Q. *** Doctor, I want you to assume, as that statement indicates, 
at the time the defendant went downstairs he was not alone, that he had 
with him his wife. Would that change the opinion you rendered this morn- 
ing when you said you had assumed he was alone? A. I wouldn't say 
this is too important, if he is alone or not, to commit such an act. 

Q. Yet this morning you were under the assumption, were you not, 
Doctor, that he, Carey, had gone down on the second floor alone in order 
to inflict injury on Mrs. Butler? A. That is correct. 

Q. You say the fact you are now told or asked to assume from his 
statement that he had his wife with him at the time would not change your 
opinion? A. His personality was surely not changed by the presence of 
his wife. 

Q. Now, at the time he was walking down the stairs after he had 
gotten hit in the head with the bicycle pump, did he know -- by that I 
mean, was he conscious of the fact he had a knife in his pocket; this de- 
fendant? A. I couldn't say it, but I assume it. 

* * * * * 

Q. So he was not in such a drunken state, in your opinion, he didn't 

know he was carrying a weapon with him; is that right, sir? A. Yes. 


Q. Now, did he know, Doctor, or do you have an opinion, sir, as to 
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whether or not when the Defendant Carey was walking downstairs with 
his wife Georgia Lane Carey, after being hit in the head with the bicycle 
pump, did he know where he was, sir? A. I think so. : 

Q. So that you will say that he was not in such a drunken state that 
he did not know he was in premises 1348 Irving Street, was he, in your 
opinion? A. He had a vague knowledge where he was. | 

* * * * * : 

Q. Would that affect your diagnosis, your opinion, if you were told 
that officer, Sergeant Frye, said at the time he arrested this man, Carey, 
at 10:51, the Defendant Carey was, in his opinion, not drunk? A. That's 
the opinion of a non-professional man and I hesitate to give an opinion on 
that one person whether he was intoxicated or not. 


* * * * * 


Q. Would that have an effect on your opinion? A. It wouldn't have 


an effect on my opinion. 
* * * * * 

Q. Did you make any assumption, Doctor, as part of your diagnosis 
that you have given His Honor and the ladies and gentlemen of the jury, 
whether or not at the time the defendant says in his statement, "I had my 
knife in my pocket," whether it was open or closed? . 

* q * * * * 

THE WITNESS: As I mentioned before I didn't ask him. I was under 
the assumption that he did not open his knife before he came downstairs. 
He came out of this, and I mentioned this morning, that he is a compulsive 
person; that he had a compulsion like a person to wash the hands. He 
may be able, after touching the typewriter or the door knob, for ten, fif- 
teen or twenty minutes, to abstain from washing the hands for. a few 
moments, but then he has to do it. And I think there is something that he 
wanted to do something. However, he kept back, not now, but then, and he 
had to do it. That is what we call in medical terms a compulsion to do 
something and we can fight it but we still do it. 


BY MR. LOWTHER: 

Q. Doctor, I want you to assume, as in the statement there, when 

Carey, the defendant , came downstairs, that he had his knife in his 
pocket. He says he took it out. Was he under an irresistible impulse to 
take that knife out at that time? A. Medically speaking, I would say he 
was under a compulsion. I don't say the irresistible impulse is a medical 
expression. 

Q. Well, now, you say he was under a compulsion to take the knife 
out? A. To do something. 

Q. Was he under a compulsion to take the knife out of his pocket? 

A. It seems he, as a person, Mr. Carey was under it. 

Q. You say to this Court and jury that at that time when he -- was 
he under a compulsion to walk up to the lady , Beulah Butler, and say to 
her downstairs at the front door, "I am going to kill you."" A. In my opinion 
he said this only, not to do something, but he had to do it. 

Q. That is what Iam getting at. Was he compelled to tell her he 
was going to kill her? A. I think this was just an expression of verbs, and 
perhaps at the moment he didn't know what he said or what he meant. 

Q. Do you tell this Court and jury he didn't know what he said and 

meant when he walked up to her downstairs and said, "I am going to 
kill you.” A. This is mentioned so often in this world by so many people 
I do not think he really wanted to kill her. Perhaps he wanted to hurt her 
like he did before but not kill her. 

Q. Now, this is the second time, Doctor, according to his statement, 
that on May 19 he said to this lady, "I am going to kill you.” 

Are you telling the Court and jury on each occasion, those two times, 


he was compelled to say that ? 


* * * * * 


THE COURT: All right. Let's ask the witness what, in his opinion, 
he intended. 

THE WITNESS: I think, in my opinion, that just as he stopped people 
before, it was not his intention to kill but to hurt, and the expression, 
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"J will kill you," is used So frequently in this language, American language, 
put I would not put too much emphasis on it. 
BY MR. LOWTHER: 

Q. Was he under a compulsion, in your opinion, Doctor, when he, 
in company with his wife, apparently , according to this statement, lifted 
the body of this woman up and carried her downto acouch? A, He was not. 

Q. So that this compulsion stopped as soon as he had stabbed her? 
A. I would say so. 

Q. From that point of time on that evening he was under no com- 
pulsion to do anything like this? A. I think the act of the incident which 
happened was like a shock to him and his case, which made him sober. I 
am very, very aware that some people are suddenly able to regain their 
consciousness and do things which they could not have done before an 
accident happened. 

Q. Is it indicative or does it affect your opinion at all whether or 
not he was under this compulsion, or was 50 drunk that he is able to re- 

member in this statement here about, according to him, that Miss 
Butler told Georgia, the wife, to get out of the house, and he was working 
on a bike on the back porch and she came out and told Georgia to get out 
and he told her Georgia could stay and she picked up a bicycle pump and 
hit him -- does that, to you, sound like -- in your medical opinion, Doctor, 
does that sound like someone who was under the influence and drunk at 
that time? A. I think the ability of the person to take alcohol:is very 
different between personalities. 

I have seen alcoholics in hospitals who had nearly four-tenths of 
a percent of alcohol and is able to remember everything so the next morn- 
ing they just went out unconsciously, which is the highest concentration 

of alcohol in the blood. Four-tenths of one percent. After this you die. 
If you go higher than four-tenths -- it is three-tenths, two-tenths -- you die. 


* * * * * 


THE WITNESS: When the incident happened, after the stabbing was 


done, and the woman fainted, I think he acted in such a way, that Mr. Carey 
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regained part of his consciousness and asked the lady to call the police 
just as he mentioned. 


In a car accident the intoxicated people, who were not able to con- 


trol themselves, they are able after the accident to do the right thing, 


which every non-intoxicated person would do. 
BY MR. LOWTHER: 

Q. Iam not asking you about that. Iam asking about telling the 
woman next door the dead woman fainted. A. This is, again, part of his 
consciousness, and the compulsion had stopped. 

Q. I want you to assume that at that time, Doctor, this lady had 
not fainted, she had been stabbed in the chest. That is what I am getting 
at. Do you mean he had regained his consciousness to the degree -- 

A. (Interposing) He could realize what happened. 

Q. He did. Right then? A. Yes. 

* * * * 
REDIRECT EXAMINATION 
BY MR. CASEY: 

Q. Doctor, were you informed that this Court had permitted a 
psychiatric examination of Mr, Carey so long as it be had over the week- 
end? A. Yes. 

Q. Had I ever talked to you before Friday of last week? A. That 
is correct; you didn't. 

Q. And I saw you Friday and I asked you to do this over the week- 
end? A. That is correct. 

Q. And we talked last evening at your home concerning the case? 
A. Yes. 

* * * * * 

Q. Doctor, did the records you read support the things Mr. Carey 
had told you or did they conflict with what Mr. Carey had told you? 

A. The record supported what Mr. Carey told me. 

Q. When was it you saw Mr. Carey ? A. I saw him Saturday after- 


noon from three until five, about. 
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Q. Doctor, did you advise me that three o'clock on Saturday after- 


noon was the time you could see him? A. Yes. I was busy professionally 
in the morning. 

Q. And that was the only time available over the weekend? A. That 
is correct. 

Q. Doctor, did you study the case after you spent two hours with 
Mr. Carey, examining him? A. I spent Friday night and after I examined 
him. 

Q. How long did you devote to studying the case other than the two 
hours you spent actually examining Mr. Carey? A. About five hours 
Friday night and about two hours to three hours Saturday evening. 

Q. Doctor, do you have an opinion as to whether the condition you 
have described, the condition Mr. Carey has, existed on May 19, 1960? 
A. I think his personality is now the same as it was on this day. 

Q. For how long a time, Doctor, in your opinion, has Mr. Carey 
had this condition? A. Since he was about 23 years old or 24, Since 
he left the Armed Services. 

Q. Doctor, do you have an opinion as to what is the cause of Mr. 
Carey's alcoholism? A, The personality disturbances which I mentioned 
as dormant psychotic condition. 

MR. CASEY: May we approach the bench? 

THE COURT: You may. 

(Thereupon, counsel approached the bench and conferred with the 
Court as follows:) 

MR. CASEY: If the Court please, during the testimony of Dr. 
Mercer on Thursday I refrained, because it is unpleasant, bringing to 
the attention of the Court Mr. Lowther's asides when he was endeavoring 
to knock the Rorschach test. Now there are smirks and smiles between 
Mr. Lowther and Mr. Hannon who is sitting in the courtroom. Now, the 
Government counsel, Mr. Lowther, when I asked the last question, made 
a remark which was completely audible and that was, "Oh, God." Ido 
not think this is proper when it is being done by the prosecutor in a first 


degree murder trial. 
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MR. LOWTHER: Now, let me have something to Say. I doubt ex- 
tremely that I said, "Oh, God.” Iam not in the habit of taking that name 
any more than the name of the Lord in vain. I am not conscious that I did. 
If you say I did and you heard me, sir, I will defer to your honesty. All 

I can say is I don't think I did because I am not in the habit of doing 
that. In fact, I make a habit of not doing that. I used to but I have tried 
for the last ten years not to. When he tells you that I used the Lord's 
name in vain in front of the jury, I say I didn't, and I don't. 

Further , with respect to my smirks to Mr. Hannon, I don't know 
what he means. I looked at Mr. Hannon and he looked at me. He may 
have smiled or wiggled his ears. I don’t know. I am not smirking. I 
deny they were smirks or smiles between me and Mr. Hannon or that Mr. 
Hannon smirked at me; I deny there were smirks or smiles between me 
and Mr. Hannon or that Mr. Hannon smirked at me; and I deny that I used 
the name of the Lord in vain before the jury. 

MR. CASEY: I ask whether he made any remark. 

MR. LOWTHER: I think I said something. 

MR. CASEY: Was it, "Oh, gosh"? 

MR, LOWTHER: It might have been, "Oh, gosh" or "Oh, Lord," 
but not "Oh, God.” 

MR. CASEY: Since he says he never says that I will accept that. 
But even "Oh, gosh" should not be said in front of the jury box. 

THE COURT: All right. The Court makes the observation the 
Court did not hear it so that it is strictly between the two counsel. The 
Court also did not see any improper attitude on the part of the prosecutor 

in the cross-examination of Dr. Mercer. The art of cross-examina- 
tion is his and the Court feels certain he was trying to make light the 
testimony of Dr. Mercer. The Court is not commenting on or referring 
to Mr. Hannon because the Court does not see him in Court. The Court 


observes the prosecutor tried to lighten the testimony of Dr. Mercer in 


his testimony on the Rorschach test. That is within his province. 
MR. CASEY: He doesn't deny he made some comment after my 
last question and I think it is improper. 
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MR. LOWTHER: I may have. 

THE COURT: We will proceed, gentlemen. It is on the record. 

(Thereupon, counsel returned to the trial tables, and the following 
proceedings were had:) | 

BY MR. CASEY: 

Q. Dr. Odenwald, what, in your opinion, is the cause of Mr, Carey's 
alcoholism? A. In his early youth, in childhood, he had not the proper 
upbringing which is necessary for a normal adult. It is the same at six 
years, it is the same at 16 years, and at 60 years. 

I think he was over-protected. He was protected in childhood and 
it is necessary to learn how to deal later in life with social intercourse 
of persons who may be rough, tough, and he never has learned this. This 

makes him an introverted personality who may in his insight be so 
closed up that under alcohol he will be always free himself and fling out 
in a manner which is anti-social. 

Q. Doctor, in an effort to be very sure to understand what you mean 
by a disease being present, but being dormant at the time you examined 
the patient while the disease was anything but dormant at the time of the 
act of May 19, 1960, will you please explain what you mean by a disease 
being dormant? A. There are many diseases which may be dormant. 
For example a person may have arthritis. He has not always pain, he 
has only pain, perhaps, at certain minor conditions and if he has no pain 
at all he still has his arthritis. Perhaps I can explain it by an allergy. 
A.man is allergic to some kinds of pollens. He is perfectly normal from 
January to June. Then, in August, suddenly, he gets hay fever which stops 
in September or October. But still he is allergic to it. Nobody sees it. 
There are no symptoms, but, the disease is there. 

Q. See if this clarifies it, Doctor: The patient who suffers from 
hypertrophic arthritis, they do not have pain according to what they tell 
the doctor in the office except on rainy days or when they exert them- 
selves more than usual. Is the patient with hypertrophic arthritis any 


less a subject of that disease when he doesn't have pain than when he does ? 
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A. He is an arthritic patient whether he has the pain or not. 

Q. Would it be fair to say, Doctor, as to hypertrophic arthritis a 
patient, the patient who has arthritis or rheumatism and has no pain until 
there is bad weather or he exerts himself, that this bad weather or the 
exertion is the stimulant in the same sense that an aggressive experience 
is a stimulant to Mr. Carey's psychosis? A. That is right. 

Q. Would it be fair to say, Doctor, if I suffer from hay fever, although 
I don't have symptoms except in the month of August, that Iam just as much 
a subject of hay fever in January as Iam in August? A. That is correct. 

Q. The difference being that in January, although the disease is 
present the stimulant is not present; is that correct? A. That is correct. 

Q. And in August the pollen, the stimulant is present and I suffer 
at that time and show the signs, either runny eyes or runny nose and so 
forth. A. Yes. 

Q. So that analogy would apply to Mr. Carey's case, a man who most 
of the time, when not drinking and is not in an aggressive situation is peace- 


ful and shows no symptoms of psychosis, but when the stimulant is 


present, like the pollen in August, you have the aggressive reaction to the 


situation, the release of tensions and the consequences of which he doesn't 
know. A. Yes, sir. 

Q. Doctor, throughout your two-hour conference with Mr. Carey 
and throughout your examination of the voluminous records pertaining to 
him, that I had delivered to your office, did you find any evidence of Mr. 
Carey committing a crime other than the drunkenness or the use of a 
knife after drinking? A. That is correct. I only found the same condition. 

Q. Did you find any evidence in the history taken from Mr. Carey 
in your interview with him, in the conference room downstairs in the cell 
block or in the records you reviewed of Mr. Carey having committed any 
crime or anti-social act for profit ? A. No. 

Q. Whether it was for financial profit or any other means he wanted 
to gain, whether eliminating a rival or anything of that sort? A. No. 

Q. Doctor, would you please look at the history you took and see if 
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there is anything in that history that reports Mr. Carey having told you that 
he went downstairs looking for Mrs, Beulah Butler? A. He only told 
me -- he said he went downstairs and stabbed her. 

Q. Went downstairs and what, sir? A. Stabbed her. 

Q. Is there anything in the history you took from him Saturday after- 
noon that says he went downstairs looking for her? A. No. 

Q. Doctor, can you say as a matter of psychiatric probability , that 
is, as a psychiatrist can you say whether it is more probable that Mr. 
Carey acted with the ability to judge between right and wrong or that it is 
more probable he acted without the ability to judge between right and wrong? 
A. It is more probable that he acted without it. 

Q. Without the ability to judge between right and wrong? A. Yes. 

* * * * * 
REC ROSS-EXAMINATION 
BY MR. LOWTHER: 

Q. You said in looking through those records fe they included the 
records of St. Elizabeth's Hospital? A. Yes. : 

Q. That you studied those for five hours Friday night? A. Yes. 

Q. And you said in answer to my brother's question that the records 
supported what this defendant told you. 

Do you mean to tell His Honor and the ladies and gentlemen of the 
jury that the St. Elizabeth's Hospital records supported what he told you? 
A. The history supported it. : 

* * * * * 

Q. Now, then, you didn't put it in your answer; it was put in the 
question and it was put this way. Something about the psychosis that he 
was suffering from and it was dormant. I want to be dead clear for His ~ 
Honor and these ladies and gentlemen of the jury, if I may, that this dor- 
mant psychosis that he was suffering from is what, again? A. This 
dormant psychosis is a condition which developed early in life. 

Q. What is the name of the psychosis? That is what I want to find 


out. 
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THE WITNESS: Iam not making a name of it. But a name doesn't 
mean anything. A name or a classification doesn't mean anything. I could 
say it doesn’t matter for a patient on which diagnosis he died. I think 
classifications are only for statistical purposes, but in this case, and I 
mentioned this this morning, it is a psychosis due to alcoholism. 

BY MR. LOWT HER: 

Q. You can’t give this psychosis, which you say was dormant, and 
you say he was suffering from, any name, any given name that is accepted 
in the psychiatric world and as contained in the American Diagnostic Manual, 

or whatever that book is. A. I would go along with D.C. General 
Hospital who didn’t make a definite diagnosis, either. 

Q. What I am asking you, Doctor, is: You are saying that this man 
suffered from a psychosis but you can't, or, rather, don't, I take it, have 
a name you will give to this psychosis -- you know, a name that is used 
in the language of the psychiatrists. A. A psychosis is a disease and we 
have about 50 percent of the psychosis which we cannot put in the class- 
ification of the American psychiatry classification. There is one group, 
psychosis unclassified. 

Q. This is an unclassified psychosis? A. Yes. Due to alcoholism. 

* * * * * 

Q. Do you believe in free will? A. Sure. 

Q. Youdo? A. Yes. 


Q. And by free will you mean that a man has the power within him- 


self to determine whether or not he is going to do something or not do it? 
Is that right? A. Correct. 

Q. And you say, then, I take it, that at the time, after this defendant 
was hit in the head with the bicycle pump that night, that he was deprived 
of his free will, his choice either to do or not to do that act -- that is, 
taking that knife out and stabbing that woman? A. I would say that any 
person who is under the influence of alcohol cannot exercise fully his 
free will. 

Q. In other words, your whole predicate is that this defendant , you 
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are assuming, was under the influence of alcohol before, at the time he was 
hit in the head and at the time he pulled this knife out. A. Yes. To any 
degree of alcohol. May I go on? 

THE COURT: Yes. 

MR. LOWTHER: Certainly. 

THE WITNESS: I want to say when you come to the question of free 
will, I would also say that small amounts of alcohol already abuse your free 
will. 

* 
GEORGE C, RIOS 
called as a witness for and on behalf of the defendant and, having been first 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR, CASEY: 

Q. Will you state your name, please, Doctor? A. George C. Rios. 

Q. Where are you engaged professionally? A. Lama medical resident, 
Washington Hospital Center. 

* * * * * 

A. That is the Emergency Room record of the Washington Hospital 
Center. It says Herbert Carey, who lives at 1348 Irving Street, Northwest. 

Q. Please read that record. A. Was admitted under No. 108478 on 
January 9, 1960 at 5:40 p.m. It states his birthday, June 11, 1922; birth- 
place, Virginia. It states also his employer, Mr. Martin, I guess. Age, 

37, colored, Baptist. It stated he walked in the emergency room. The first 
part of the history was given to the nurse in charge. Then, it says, 
patient states he was hit over head with a chair. 
*x * * * * 
A. Patient stated he was hit over head with a chair about six hours ago. 
Said he was not unconscious. The diagnosis was laceration four centimeters 


over occipital region. 
* * * * * 


Q. Approximately how long, show us what four centimeters is. 
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A. It is a little less than two inches. 
* * * * 


Q. How many stitches were taken? A. Five. 
* * * * * 
A. He was discharged on January 9 at 7:17 p.m. There is my signature 
and the nurse in charge signature. Her name is Dorothy Witochick. 
* * * * * 
CROSS-EXAMINATION 


BY MR. LOWTHER: 
* * * * * 


Q. One last thing. He came in on the same date and left on the same 


date, A. He was discharged about an hour and a half after he was admitted. 
* * * * * 
BERNARD J. BECKMANN 
was called as a witness in behalf of the defendant, and, having been first 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 


* * * * 


(Thereupon. Defendant's Exhibit No. 4, 
heretofore marked for identification, 
was received in evidence.) 


* *x * * * 

THE COURT: Wait just a moment. Mr. Casey, why don't you read 
it to the jury? 

MR, CASEY: Would be happy to, Your Honor. 

THE COURT: All right. It has already been received in evidence. 

MR, CASEY: (Reading) 'In the United States District” -- this is 
printed -- "In the United States District Court For the District of Columbia." 
It's stamped in red: "Filed February 14, 1949, Harry M. Hull, Clerk." 
Printed - "In the Matter of Herbert Carey. Patient" -- typed -- "C-26, 
Mental Health No.” -- and this is printed -- "Petition - To the District 
Court Of The United States For The District Of Columbia. Your petitioner" -- 
Bernard J. Beckmann's name typed -- "respectfully represents to the Court 
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as follows: 1. That he is an officer authorized to make arrests in the 
District of Columbia, and 2. That" -- typed -- "Herbert Carey, was appre- 
hended in the District of Columbia on the" -- typewriting -- "13th" -- 
printed -- "day of" -- typed -- "February, 1949 and has been detained at 
Gallinger Municipal Hospital , to be observed and examined for his-her 
mental health, for the reason that:" -- the following is typewritten in the 
space provided -- "Herbert Carey attempted to take his life by jumping 
out of second story window. Told the Officer he did not want to live and 
that he wanted to die. Seemed to be somewhat depressed. Removed to 
Gallinger for observation." Now in printing: 

"3. Your petitioner is informed, and believes and therefore avers 
said patient is of unsound mind, incapable of managing his-her own affairs; 
and within the purview of the statute in that case made and provided, it is 
not desirable to permit him-her to go about unsupervised, and he-she is a 

proper subject for commitment to a hospital for treatment. 

‘Wherefore, the premises considered, your petitioner prays: 

1, That the proper writ, as provided by law, may issue, and the Com- 
mission on Mental Health be directed to examine said patient and report its 
findings and recommendations to the Court. : 

"9, That said patient, if found to be of unsound mind, (1) be committed 
to Saint Elizabeths Hospital or other hospital, or (2) if harmless, committed 
to relatives or friends willing to accept the care, custody and maintenance 
of patient, or (3) if so entitled, be committed to the Administrator of Veterans 
Affairs for care and treatment in a Veterans Facility. 


"3. That a Committee of the estate be appointed. 


"4, And for such other relief as the best interest of the patient may 


require, and to the Court seem just and proper. 
And signed on a line "Bernard J. Beckmann, No. 10 Precinct" -- 
* * * * * 
BY MR. CASEY: 
Q. Now, officer, do you have any recollection of where you found 
Mr. Carey the night of the incident reported in Defendant's Exhibit No. 3-A 
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and Defendant's Exhibit No.4? A. We had gotten there in a scout car, He 
had brought into the kitchen, the rear of that address, twenty-seven hundred 
block of Sherman Avenue. 

Q. Now, officer, do you recall his condition at the time you arrived 
and saw him inthe kitchen? A. He was bleeding about the face, had a 
laceration where he went through the window. That's all I can remember. 


* * * * * 


(Thereupon, Government's Exhibit No. 7, 
heretofore marked for identification, 
was received in evidence.) 


MR. LOWTHER: Ladies and gentlemen of the jury, this reads as 
follows, and it's in this same Mental Health Commission file the petition 
of the officer that went in earlier was read: "Herbert Carey, Matter of, 
Patient C-26, Mental Health No. 241-49." (Reading) 

"REPORT AND RECOMMENDATIONS OF COMMISSION ON MENTAL 
HEALTH To The United States District Court For The District of Columbia: 

"The Commission on Mental Health, acting under the direction of 
this Court, has made an examination of the mental condition of Herbert 
Carey and has inquired into his affairs, having conducted a hearing on the 
24th day of February 1949, and having examined the patient, relatives, 
friends and witnesses upon the issue of his mental condition and their 
ability to pay the expense of his maintenance and treatment in a hospital, 
and reports its findings to be: 

‘{. That Herbert Carey has recovered from a psychotic episode 


and improved sufficiently to be discharged on his own responsibility. 


"2 That the following were present at the hearing: Sophie Smoot, 
mother, and Steward Smoot, stepfather, 2731 Sherman Ave., N.W.; Officer 
Bernard J. Beckmann, #10 Precinct, Metropolitan Police Department, and 
Mr. James Leer, Interstate Services, Board of Public Welfare. 

"Wherefore, The Commission on Mental Health recommends to the 


Court as follows: 
"1, That the petition filed herein be dismissed. 


"Commission on Mental Health" 


* * * 
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(Thereupon, Defendant's Exhibit 5-B, 
heretofore marked for identification, 
was received in evidence.) 


MR. CASEY: May I read it to the jury? 

THE COURT: You may. 

MR. CASEY: Thank you, Your Honor. This is a blank piece of white 
paper. It is Defendant's Exhibit No. 5-B. It's all typewritten so there will 
be no necessity for me to identify that except for the signature which the 
officer has identified as his, Bernard J. Beckmann: "3:30 A.M., February 13, 
1949 , Herbert Carey, Colored 26 years, Occupation - Dishwasher , Resid- 
ence - question mark, address - 2731 Sherman Ave., N.W., Sophie Smoot 
(Mother) , Stewart Smoot (Stepfather) ;'and under address, under the 2731 
Sherman Ave., N.W., across from Sophie Smoot, mother's name, is "same" 
and the same is true under address for stepfather. (Reading) "Patient 

taken into custody in rear of 2731 Sherman Ave., N.W. (kitchen). 
Patient attempted to take his life by jumping out of the second story window. 
Told the Officer he did not want to live that he wanted to commit suicide. 
Seemed to be somewhat depressed so all he wanted to do was die. Removed 
to Gallinger Hospital for observation." -- all capitals "GMH", apparently 
Gallinger Municipal Hospital -- "Property turned over to his mother. 
Bernard J. Beckmann, M.P, #10th Precinct." 


* * * * * 


(Thereupon, Defendant's Exhibit 5-E, 
heretofore marked for identification, 
was received in evidence.) 


MR, CASEY: May I read it, Your Honor? 
THE COURT: Yes, counsel may read it. 
MR. CASEY: Thank you, Your Honor. This, ladies and gentlemen, 


is a printed form, certain typewriting on it, and certain longhand writing: 
(Reading) 


"GOVERNMENT OF THE DISTRICT OF COLUMBIA 
METROPOLITAN POLICE DEPARTMENT 


"To the Major and Superintendent, 
Metropolitan Police Department, 
District of Columbia. 


"February 14,1949. 


160 


"AFFIDAVIT OF OFFICER 

"J, the undersigned, being an officer duly authorized to make 
arrests in the District of Columbia, do hereby certify under oath 
that I have apprehended and detained Herbert Carey, and from what 
I know and have seen of him, I believe him to be of unsound mind, 
incapable of taking care of himself or his property, and if permitted 
to remain at large or go unrestrained in the District of Columbia, 
the rights of persons and property will be jeopardized or the pre- 
servation of public peace imperiled and the commission of crime 
rendered probable. 


"Bernard J. Beckmann Officer 
#10 Pct 


"Subscribed and sworn to before me, this 14th day of February, 1949." 
* * * * * 
REDIRECT EXAMINATION 
BY MR. CASEY: 
Q. Officer, you were asked the reason that you signed Defendant's 


No. 5-E. It wasn't very clear. Was the reason you signed it was because 


it was true? A. That's right, it's a procedure, form we follow in all 
these cases. 
Q. You didn't execute an untruthful affidavit to get this man into 
Gallinger Hospital? What you said was alltrue? A. Yes. 
Q. Thank you, officer, I want to make that very clear. 
* * * * * 
FREDERICK A, THUEE 
was called as a witness in behalf of the defendant, and, having been first 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR, CASEY: 
Q. Will you state your name, please, sir. A, Frederick A. Thuee -- 
T-H-U-E-E. 
Q. Mr. Thuee, what is your occupation or position, sir. A. Iam 
the Chairman of the Commission On Mental Health. 
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Q. Of what, sir? A. Of the United States District Court For The 
District of Columbia. 


* * * * 


(Thereupon, Defendant's Exhibit No. 6, 
heretofore marked for identification, 
was received in evidence.) 


MR. CASEY: May I read Defendant's Exhibit No. 6 which is now in 
evidence to the jury, if the Court please? 

THE COURT: You might find from the Chairman first the procedure 
that is followed. Mr. Thuee, you have succeeded the Chairman; have you not ? 

THE WITNESS: As of August the 1st, yes, Your Honor. 

REDIRECT EXAMINATION 
* * * * 
BY MR, CASEY: 

Q. What procedure was used to arrive at the preliminary report, 

Mr. Thuee ? 
* * * * * 

THE WITNESS: The patient is personally observed by the members 
of the Commission whose names appear on this Preliminary Report in the 
ward of the hospital prior to the hearing date at which time the Commission, 
consisting of at that time Dr. Ruffin, Dr. Todd and Mr. Walsh, formulate, 
not definitely, but formulate some opinion as to the patient's condition 


based on their observation of the patient, the file that they have, and if 


necessary we ask for the hospital charts. It's not a long examination. 


* * * * * 


MR. CASEY: Your Honor, since this exhibit is now in evidence I 
ask that I be permitted to read -- 
THE COURT: You may. 
* * * * 
"PRELIMINARY REPORT 
"To the United States District Court for the District of Columbia 
"The Commission on Mental Health reports that they have ex- 


amined Herbert Carey patient, and find him not to be sane, and 
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“recommend that the rule to show cause issue and the matter be set 
down for hearing before the Commission on Mental Health and the 
Court set a date therefor. 

"COMMISSION ON MENTAL HEALTH 
"M. W. Ruffin 
Anna Coyne Todd 


"Thomas Gillespie Walsh 
"Chairman" 


* * * 


(Thereupon, Defendant's Exhibit No. 7 
(Decree), heretofore marked for identifi- 
cation, was received in evidence.) 


MR. CASEY: May I read it to the jury, Your Honor. 

THE COURT: You may. 

MR. CASEY: (Reading) UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA, filed February 24, 1949, Harry M. Hull, 
Clerk, In the Matter of Herbert Carey, Patient C-26, Mental Health No. 
241 -49: 

"DEC REE 
"This matter coming on to be heard by the Court, considering 


the petition filed herein and the report and recommendations of the 


Commission on Mental Health, who, after having made an examination 


of the mental condition of the patient, and having conducted a hearing, 
at which the patient, his-her relatives, friends and witnesses testified 
and were examined upon the issue of his-her mental condition and 
found the patient to be now of sound mind, it is by the Court, this 24th 
day of February 1949 

"ADJUDGED AND DECREED: 

"That Herbert Carey is a person of sound mind, and is discharged 
forthwith from Gallinger Municipal Hospital and the petition filed 
herein is dismissed. 


"David A. Pine, Judge" 


* * 
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FURTHER REDIRECT EXAMINATION 
BY MR. CASEY: 
Q. The final action of this Court, Mr. Thuee, speaking as of February 


24,1949, was that "and found the patient to be now of sound mind” -- 
is that correct? A. That's right. 
Q. And a final action of the Mental Health Commission was, one, 
that Herbert Carey has recovered from a psychotic episode and improved 
sufficiently , improved sufficiently, to be discharged on his own responsibility -- 
is that correct. A. That's the way it reads, sir. 
Q. And that's the Commission speaking as of the file date of 24th of 
February 1949? A. February 24th, 1949. 
Q. Which is about 11 days after the first request, or ten days after 
the 14th, eleven days after the events of the 13th? The original order 
was February 14, was it? A. February the 14th -- the petition signed by 
Officer Beckmann reflects the filing date of February 14, 1949, and the final 
order discharging the patient, finding him of sound mind, the stamp reflects 
the date of February 14, 1949. 
* * * * 
FURTHER RECROSS-EXAMINATION 
BY MR. LOWTHER: 
Q. So he wasn't over there for the full thirty days that they could 
have kept him? The records show that, don't they? A. No, sir. 


* * x * * 


Tuesday, November 1, 1960 
Washington, D. C. 
* * * * 
HERBERT S. CAREY 

the defendant herein, assumed the witness stand on his own behalf and, 
having been first duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

BY MR. CASEY: 
Q. Mr. Carey, as you know, it is important that everyone hear every 

word you say while you are on the stand, both on the direct examination 
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and cross-examination, that you be heard clearly and distinctly by the Court, 
by the United States Attorney, by every member of this jury. Please keep 


your voice up and speak slowly and distinctly, if you will. 

Will you please state your name, sir? A. My name is Herbert 
Samuel Carey. 

Q. Mr. Carey, how old are you? A. Thirty-eight years old. 

Q. Where were you born, Mr. Carey? A. I was born in Amosville, 
Virginia. 

Q. Amosville, Virginia? A. Yes, sir. 

Q. And when were you born, sir? What is your birthday? A. June 

11,1922. 

Q. Who was your father, Mr. Carey ? A. As far as I know, my 
fatner was Charlie Samuel Carey. 

Q. Do you know whether or not he is still alive? A. Ido not. 

Q. Do you have any recollection of ever seeing your father? A. None 
whatsoever. 

Q. Did you ever meet him? A. No, sir. 

Q. Who brought you up, Mr. Carey? A. My mother. 

Q. Where did your mother bring you up? A. My mother brought me 
up in white people's kitchen, where she was 2 domestic worker, and I was 
small and she raised me like that in people's kitchens. 

Q. Mr. Carey, your mother was employed when you were a child as 
a domestic in the homes of people who employed her? A. Yes, sir. 

Q. Were there any other children in your family? Did your mother 
have any other children, any brothers or sisters? A. Not at that time. 

Q. So you were alone with your mother after your father left ? 

A. Yes, sir. 

Q. When was it, Mr. Carey, if you remember when your mother re- 
married? A. My mother remarried when I was around 8 or 9 years old. 

Q. Up to that time did you have any opportunity to play with other 
children or did you play and fight with other children? A. No,I didn't. 

I stuck close to my mother, and it was the only thing that I knew, was my 


mother. 
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Q. As you remember, Mr. Carey, the years before you were 8 or 9 


years old, what was the attitude of your mother's employers and their 
children and their friends towards you? A. The attitude of my mother's 
employers were, they thought I was right brilliant, for one thing; they used 
to try to make an exhibit of me. 

Q. Make an exhibit of you? A. Yes. 

Q. What would they do, Mr. Carey? A. For one reason, I could 
say my ABC's backwards, I could say them as fast backwards as forwards; 
and everywhere that my mother went, they learned of this, they would kind 
of parade me before the people just to say that, my ABC's backwards or 

forwards. 

Q. They'd bring you into the living room from the kitchen to show 
their friends that you could say the ABC's backwards? A. As fast back- 
wards as forwards. 

Q. About how young were you when you first were brought in to make 
an exhibit of that sort? A. Ican't rightfully say. 

Q. Was it quite young? A. Yes, sir. 

Q. When was it that you started school, Mr. Carey? How old were 
you when you first started school? A. I was around 9 years old. 

Q. You didn't start at 5 or 6? A. No, sir, I was too small. 

Q. You were too small until you were about 9? A. Yes, sir. 

Q. Mr. Carey, what was your health during this early part of your 
life, at the time when you started school and your first years in school ? 
A. Well, my health, as far as I know, was always all right. I was in 
physical form all the time. 

Q. How was your head? A. Well, I suffered headaches ever since 
I was a young kid. : 

Q. Are those headaches, or have they, since you were a young kid, 
been cured or stopped by headache medicines we usually take, aspirin, 
anacin, bufferin? A. No, sir. 

Q. Do you still have those headaches? A, I had them last night 
and a touch of them this morning. 
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Q. Did you have any in Court yesterday ? A. Yes, sir. 

Q. Did aspirin or bufferin help that? A. None of that do any good. 

Q. Did you ask for those things over at the jail? A. I have, but it's 
no use. 

Q. As achild, sir, how often would you become dizzy? A. Well,I 
couldn't rightfully say. I would have headaches, fall out, dizzy spells, I 
would vomit, couldn't eat nothing for three or four days, and after awhile 
the headaches would just pass away. 

Q. How far does that go back in your memory, the headaches, dizzy 
spells, vomitting, fall-out? A. Ever since I was small. 

Q. Now, sir, how did you do in school when you finally went to school 
at about 9 years old? A. Well, I passed every year, up until I was 17 years 
old, which was the start of the third year high school. I quit and went to 

C.C. Camp. 


Q. Mr. Carey, how old were you when your mother remarried and 


your stepfather came into your life? A. How old was I? 


Q. Yes, sir. A. Around eight. 

Q. What is your stepfather's name? A. My stepfather's name is 
Stewart William Smoot. 

Q. Is he still married to your mother? A. Yes, sir. 

Q. But your mother lives at the home of her employer? A. That's 
right. 

Q. As she testified? A. Yes. 

Q. And Mr. Smoot lives here in Washington? A. Yes, sir. 

Q. What is his business now? A. As far as I know, he is a porter 
for the Olmstead Oldsmobile place out here in Arlington, Virginia. 

Q. How did your stepfather treat you and what was the relationship 
between you, stepson, and Mr. Smoot, stepfather? A. Well, the relation- 
ship between my stepfather and I was somewhat like strangers. What I 
mean, that he would treat me good today, tomorrow he would be evil and 
uncooperative and everything. He would give me presents, like today, 

take them away from me tomorrow. I wouldn't know what he done 


it for or what reason it were for. 
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Q. Do you know whether or not Mr. Smoot drank, drank alcohol, 


when you were achild? A. He been drinking ever since I know him. 

Q. Are you able to tell the Court and jury, from your recollection, 
whether or not the periods when he was drinking alcohol had any influence 
or apparently coincided with the change in his attitude toward you and his 
treatment of you? A. It did. 2 

Q. Will you tell the Court and jury what influence the alcohol had 
upon your stepfather's treatment of you, Mr, Carey, when you were a young 
boy and he first came into your life? A. Well, when my stepfather wasn't 
drinking you couldn't find a better man to walk the streets than he was, 
but when he started to drinking he would be entirely different, it would 
make a change in him. 

Q. How did he discipline you, Mr. Carey? A, He never disciplined 
me at all. 

Q. Did he ever -- A. The only way that he would call it discipline 
me was take me out in the woods some place and whip me with a belt, 
about so wide (indicating) , about two or three inches wide. . 

Q. Was this discipline or a beating that was not connected with some- 
thing you had done wrong or something he thought you had done wrong? 

A. It was something he thought that I done wrong, and his idea of discipline 
wasn't the idea for a child to be raised. 

Q. With this belt did he ever leave any marks on your body? A. I 
have some. : 

Q. Was that a beating in the woods? A. That's right. 

Q. What kind of a beating was that and what happened to you in that 
beating? A. When that beating took place, it was something misplaced at 
the house. He claimed I took it and I wouldn't tell the truth. And I told 
him the truth, as far as I knew what happened. He didn't believe me. He 
took me out in the woods, a place down home next to the town dump. 

Q. Where is that? A, Warrenton, Virginia. And he took me back 
in the woods, took my clothes off and whipped me with this belt. until I was 
bleeding from the belt wounds. 
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Q. Did it leave any marks on you? A. Yes, sir, I have marks all 
over my right side. 

Q. And that was from the buckle of the belt ? A. The buckle and the 

belt. 

Q. How old were you when that happened, Mr. Carey ? A. Iwas 
around 12 or 13 years old. 

Q. Do you remember what grade you were in at that time? A. Around 
fourth grade, around about fourth grade. 

Q. Mr. Carey, when was it that you went to the C.C.C. Camp, as you 
earlier mentioned? A. I went to the C.C. Camp on October 1941. 

Q. How long were you in the C.C.C. Camp? A. I stayed in the C.C. 
Camp six months. 

Q. Will you tell the Court and jury, Mr. Carey, where you were in 
the C.C.C. Camp and what you did while you were in that camp? A. While 
I was in C.C. Camp, I learned to finish concrete, I learned to read one of 
these levers that you look through for landscaping, and I done a lot of grad- 
ing, I learned that in C.C. Camp. 

Q. Have you used those skills since that time, that is, the skill of 
finishing concrete? A. I have. 

Q. And the landscaping skills that you acquired at that time? A. I 
have. 

Q. Ihave forgotten, Mr. Carey, how long it was, exactly, that you 
were inthe C.C.C. A. Six months. 


Q. What kind of a time did you have then? Did you seem to get along 


all right, or not? A. Ihad a lovely time. 

Q. How did you get on in school, Mr. Carey? A. Fine. 

Q. Did you have any disciplinary problems in school or in the C.C.C.? 
A. No, I didn't. 

Q. Did you receive a discharge from the C.c.c.? A. That's right, 
honorable discharge from the C.C.C. 

Q. And that was about what year, Mr. Carey? A. I got discharged 
from the C.C. 19 -- I can't rightfully say, but it was two years after I came 
out of C.C. Camp I was in the Army. 
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Q. And you went in the Army in what year? A. In '43. 


Q. So there were two years between the C.C.C. and the Army, is 


that correct? A. Right. 

Q. Mr. Carey, you entered the Army in 1943? A. That's right. 

Q. And what kind of a discharge did you get from the Army? A. I 
have an honorable discharge. 

Q. How long were you in the Army, sir? A. I was in the Army 33 
months and 20 days. 

Q. Mr. Carey, while you were in the Army did you see combat, did 
you engage in combat? A, I hit the beach, the Normandy Beach in France. 

Q. When did you hit the Normandy Beach, sir? A. June 7th, 1944, 
11:00 o'clock at night. 

Q. That was the night of the second day of the invasion of the Con- 
tinent? A. That's right. 

Q. Did you see combat on the Continent? A. I saw combat. 

Q. Did you receive decorations? A. I did. | 

Q. What did you receive? A. I received the French Croix de Guerre, 
two bronze stars and the bronze Arrowhead. 

Q. And you received an honorable discharge from the Army? A. That's 
right. 

Q. Mr. Carey, how long before your discharge from the Army did you 
start to drink heavily? A. Well, right after I came out of the Army I 
started drinking heavily. 

Q. How long before you were discharged from the Army -- was it 

1946? A. January 12, 1946. 

Q. How long before January of 1946 did you return from overseas ? 
A. Icame from overseas -- I arrived in the States January 5, 1946. 

Q. And about when was it you started to drink heavily ? A. Istart- 
ed to drinking January 12th, the same day that I got discharged. 

Q. Mr. Carey, were you drinking heavily at that time? A, I was 
drinking right heavy every day. 

Q. How much would you drink a day, Mr. Carey? A. I couldn't say. 
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From the time the liquor store opened in the morning til it closed in the 
afternoon I would be in and out of it. 

Q. And how long did that last? A. That lasted fora month. 

Q. For one month? A. For one month. 


Q. When did you go to work, sir? A. I went to work the last of 


February of '46 -- I mean the first of March of "46. 
Q. The first of March of 1946? A. Yes. 
Q. And in what work did you engage after your discharge from the 


Army, Mr. Carey? A. I worked for my uncle a while. 

Q. In what business? A. Hauling wood. 

Q. Where was that, sir? A. That was in Warrenton, Virginia. 

Q. What else did you do? A. I worked with him for a while and I 
went to work at Falls Church, Virginia. 

Q. What were you doing in Falls Church? A. Construction work. 

Q. Mr. Carey, were you working in Falls Church in 1947? A. Iwas. 

Q. Upto that time, sir, were you still drinking? A. That's right. 

Q. Were you permitting your drinking to interfere with your work 
at that time? A. No, sir. 

Q. When were you doing your drinking at that time, sir? A. Iwas 
drinking on weekends. 

Q. How much would you drink on a weekend during that time, sir? 

A. Sometime I would -- 

Q. When you were working in Falls Church. A. When I was working 

in Falls Church? I would drink quite a lot, Friday evening til Sunday 
night. 

Q. Can you tell the Court and jury approximately how much you drank 
on an average weekend during the time you were employed in Falls Church 
in 1947? A. At that time I could drink right heavily then. I'd say approx- 
imately five fiths from Friday evening until Sunday night. 

Q. About five fifths of whiskey from Friday evening to Sunday night ? 
A. Yes, sir. 

Q. Mr. Carey, during that time did you pass out when you were drink- 
ing on the weekends? A. I did. 
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Q. Were there periods, sir, that you couldn't remember, over those 
weekends, when you'd consume all that whiskey, when employed in Falls 
Church in 1947? A. Yes, sir. | 

Q. Did there come a time in 1947, Mr. Carey, when you were drink- 
ing with some friends and got into trouble? A. Yes, sir. 

Q. Who were the friends, sir? A. Some schoolboys. 

Q. Friends of yours from school? A. Yes, sir. 

Q. Were they drinking, too? A. Yes, sir. 

Q. Had you ever had a fight with them before? A. No, nik we all 
played football together on the school team. 

Q. You were all former football players from down in Virginia, 
classmates? A. Yes, sir. 

Q. And when was it you were drinking, was it over a weekend ? 

A. That was on a Thursday night in April, a couple days before Easter. 

Q. In 1947? A. Yes, sir. 

Q. Mr. Carey, as a result of what happened between you and one of 
your former team mates and classmates that night in April of 1947, just 
before Easter, were you charged and convicted of illegal cutting in the 
State of Virginia? A. Yes, sir. 

Q. Will you please tell the Court and jury what happened, sir, how 
much alcohol you had and what happened to result in that charge and con- 
viction of illegal cutting in Virginia in 1947? A. Well, I had been drinking 
all day, and that night we goes in the beer garden -- 

Q. Excuse me. What day of the week was that? A. It was on Thursday. 

Q. Continue, please. A. That night we go in the beer garden. Two of 
my friends had automobiles and we was riding around. We goes in the beer 
garden that night, and it was a couple of young girls in there who was play- 
ing the piccolo and some were dancing and some were just sitting there 
drinking beer. And this fellow came in and told me to leave his buddy alone. 
Well, I laughed at him, and he pushed me down in the floor and he got up 
and ran. After he got up and ran, I ran through the door, in order to hold 


the door so he couldn't come back in. He was trying to close it and I was 
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pulling it to me. He ran out in the street. I turned around and went back 
in the beer garden. Then I had to go out, At home, which is Warrenton, 
the lavatories are on the outside, and I had to go to the lavatory. This girl 
and I got up and walked out. She stops to ask me something, and I turned 


around, and she said, lookout. And I backed up. A bottle came through the 


air from somewhere and struck me on the knee and hit up beside the build- 

ing and shattered. I turned around and followed where the bottle came from. 
Another friend of mine was coming out of the poolroom and told me to look- 
out. Iturned around again and looked and this fellow that threw the bottle -- 

Q. This fellow what, sir? A. This fellow that threw the bottle came 
toward me with a knife. Well, I sidestepped, reached in my pocket, pulled 
my knife and I hit at him. He ran up the alley, Iran behind him. At the 
top of the alley I swung at him, like this here (indicating) , and turned around 
and went on back, which at the time I didn't know whether I had cut him or 
not. I hit on his back first and just got his clothes. 

And at the preliminary hearing he didn't realize that he was cut, until 
after he got home, which was a mile out of town. He also walked. He didn't 
know he was cut until after he got home. 

And he didn't want to prosecute me because he claimed that he didn't 
know who actually cut him. By our being good friends and things he didn't 
want to prosecute, but the doctor stated that if he didn't get it sewed up, 
that it was subject to setting in blood poisoning and make him have an 
amputation of his leg or something. 

Well, I went to trial and he was in there. The District Attorney, 
which is the Commonwealth Attorney at my home, would not let my wit- 
ness talk. In other words, I just got railroaded and got two years. 

Q. And you were sentenced to two years? A. That's right. 

Q. How much time did you serve? A. Idone 16 months and 16 days. 

Q. And you did 16 months and 16 days? A. That's right. 

Q. That was a reduction from the full time of almost eight months ? 
A. That's all the time you do for a third sentence in Virginia. 

Q. Was that a release for good time? A. That was all of it. 
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Q. Now, the boy that was in that altercation with you that night when 
you were drinking in the beer hall, did you remain good friends with him? 
A. After I served my time I came out and we got a football team together 
again, but he had to go back in the Service by him being in the Reserve. 
So, while he was home we was still good friends. We would go around to- 
gether and he never brought the subject up about the accident that happened 
and I never did say anything about it. 

Q. Mr. Carey, how many times have you been arrested for drunken- 
ness, do you know? A. Well, it's on my record arrested for drunkenness 
approximately 12 or 15 times, which are not all drunkenness. 

Q. What are some of the others? A. Some of them were driving. 

Q. Driving under the influence? A. Yes. 

Q. Of alcohol? A. That's right. 


Q. And how many times, Mr. Carey, have you served time for a 


drinking offense, whether it was driving under the influence or drunk? 


A. Approximately five times. 

Q. And that is in Occoquan that you served that time? A. That's 
right. 

Q. Mr. Carey, when you were released for good time as a result of 
your good behavior in Virginia after the 1947 illegal cutting, did your step- 
father take any position about the fact that you had been convicted of a 
crime, the fact you served a prison term? A. That is true. 

Q. Did that result in an argument in 1949? A. That is true. 

Q. Will you tell the Court and jury, Mr. Carey, the circumstances 
surrounding that argument in 1949 and what happened, and particularly 
will you please tell the Court and jury, to start, whether you or your step- 
father or both had been drinking the night of that argument and the night 
that the incident took place following the argument in 1949 ? A. That in- 
cident started -- I was working at 1628 K Street, Northwest, a restaurant. 

Q. What was your job, sir? A. Short order cook. I came from 
work that evening and my stepfather was in the house at 2731 Sherman 


Avenue, Northwest. Somehow or another an argument started, and by him 
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knowing that I had served time in Virginia for a knife and had on another 
occasion throwed a knife at him, the first thing that pops in his mind, he 
is going to -- he said, "You just come out of the penitentiary," he said, 
"T am going to send you back.” 

Q. Who was going to send you back? A. My stepfather. He said, 
You just come out of the penitentiary, I am going to send you back." For 
no apparent reason at all, just because he knew that I could use a knife. 
He made that statement. And in order for me not to be sent back to the 
penitentiary, I said I will take the nearest way out, which I jumped out of 
a two-story window. 

Q. You jumped out of a window on a second floor? A. That's right. 

Q. Was the window open when you jumped out? A. No, the window 


was closed and had six panes in them. I took four of them with me. 


Q. You jumped out of a closed window and took four of the six panes 


with you? A. Yes, sir. 

Q. It was a second story window? A. Yes, sir. 

Q. How much had you had to drink before you did that? A. I don't 
know. 

Q. Quite a bit? A. Quite a lot. 

Q. And you had this argument with your father-in-law? A. Ihad 
this argument. 

Q. Stepfather? A. Yes, sir. 

Q. What happened to you, Mr. Carey, as a result of diving through 
the closed window on the second floor, carrying four of the six panes with 
you? A. What happened? 

Q. Yes, sir. A. Will you emphasize that ? 

Q. Were you injured, in other words? A. My injuries? 

Q. Yes, sir. A. After I jumped through the window I was brought 
in the house, and the person that brought me in the house, she is in this 
courtroom now. 

Q. Who brought you in the house, sir? A. My common law wife, 


she brought me in the house, drug me in the house. And I was bleeding 
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here (indicating) , and I had a whole lot of particles of glass. 

Q. Excuse me? A. I was bleeding beside the head and I had a whole 
lot of particles of glass, and she took a rough towel and got all that glass 
out the best that she could. 

Q. Did the police come? A. The police came; Police Officer Jack 
Curtis, a colored police officer; the white officer, I don't know who he was. 

Q. And what did the police do after they came to the place where you 
jumped out of the window? A. They took me to Gallinger Hospital. 

Q. Did you reamin there for about eleven days for mental observa- 
tion? A. That's right. 

Q. Mr. Carey, after you had the mental observation at Gallinger 
Municipal Hospital, now D.C. General Hospital, in 1949, and before the 
Rollins incident in 1953, did you continue to drink during that four-year 
period? A. At times, when I wasn't working, it worried me. I drank to 
try to satisfy the worry, but it didn't do any good. : 

Q. To try to satisfy the worry ? A. That's the real reason that I drank. 

Q. Did the drink ever satisfy the worry? A. It made it worse. 

Q. Did you continue to drink quite heavily, sir? A. Yes, sir. 

Q. Did there come atime in 1953 when you were drinking with some 
friends by the name of Rollins? A. Yes, sir. 

Q. What were the names of the Rollinses? A. I don't know his first 
name. All I know is Rollins. His wife was named Amy. 

Q. Were they friends of yours? A. They had been friends for 


approximately six or seven months. 


Q. Was your wife, Georgia, drinking with you that night? A. We 


were drinking. We had been playing cards. 

Q. And what happened? A. I don't recall what ea taat but they 
stated that Rollins and I put down some matches to see which one could 
walk the matches; in other words, a straight line. 

MR. LOWTHER: Excuse me, Mr. Defendant. I don't mean to inter- 
rupt counsel or the defendant, but I want to be sure that this is what he 


remembers, not what someone told him. 


THE COURT: All right. 
BY MR, CASEY: 

Q. Is this something you remember, sir? A. Something I remember. 

MR. LOWTHER: That's all right. Excuse me. I misunderstood. 
Thank you, Your Honor. 

BY MR. CASEY: 

Q. Do you remember what happened that night, or did you pass out? 
A. Iremember partially what happened that night. 

Q. Will you tell the Court and jury what happened up to your last 
recollection that night? A. Well, up to my recollection that night, as I 
said, we put down some wooden matches on a line to see which one could 
walk those match sticks without staggering off. Somehow an argument 
started -- 

Q. You mean staggering as a result of drinking? A. That's right. 


Somehow or another an argument started and I was taken to Freedman's 


Hospital with a head wound. How that took place, I don't know. 

Q. Where was your head wound? A. In the back (indicating) . 

Q. Inthe back of the head? A. Yes, sir. 

Q. And were you accused then ofacrime? A. I didn't know nothing 
about the crime until I was told by the policeman. 

Q. That you were accused of assaulting with a knife? A. That's right. 

Q. And you were found guilty, were you? A. I was found guilty. 

Q. And you served a prison sentence as a result of that? A. I had 
a four-year sentence. I served 36 months and 29 days. 

Q. Again a good time discharge ? A. That's right. 

Q. Do you have any recollection of using a knife that night ? A. No, 
sir. 

Q. You do have a recollection of being hit? A. Ihavea recollection 
of a bottle being busted in back of my head. After that I don't know what 
happened. 

Q. You just don't know whether you did what you are accused of 
doing, or not, is that right? A. They stated at Freedman's Hospital that 
I had stabbed this boy. 
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Q. But apparently there was evidence that, after being hit on the head, 


after you had been drinking with your friends, you did assault a boy with a 
knife, is that right? A. That's right. : 

Q. Was his wife cut? A. His wife claimed that she was cut three or 

four different places, but by me knowing first aid and some other 
medical terms, I knew that she wasn't cut as bad as she claims she were; 
and if she had of been cut, according to her statement in court, she wouldn't 
have been in court. 

Q. Was she drinking that night, too? A. She had been drinking. 

Q. Was Georgia drinking? A. Everyone in the house had been drinking. 

Q. Quite a bit? A. Icouldn't say. We was playing cards. 

Q. Mr. Carey, when did you get out of jail that time? A. I got out, 
discharged from the District Jail June 4th, 1957. 

Q. Mr. Carey, what work have you had since your work in Falls 
Church, just before the incident that happened outside of the beer hall? 
What work have you been doing since then? A, From '47 up until now? 

Q. Yes, after you got out of jail as a result of the 1947 incident. 

A. Icame to Washington in '48. I came to Washington in '48. I went to 
work at Wheaton, Maryland for a construction firm. I left Wheaton, and 
went to work at 1628 K Street, in a restaurant. After that I went to Gal- 
linger Hospital for this eleven days' observation. | 

Q. That was in 1949, after attempting suicide? A. In 149, Also in 
'49 I went back to Wheaton, Maryland and went back to work for the same 
man that I worked for before. I worked with him up until '50. I left there 
and went to Arlington, Virginia and worked for Martin Brothers, in with 
Martin Brothers Roofing Company. 

Q. What did you do for the roofing company? A. Iwasa kettle man. 

Q. What does a kettle man do, Mr. Carey? Will you tell the jury, if 
they may not know, as I don't? A. A kettle man is a man that continuously 
keeps the tar hot so the fellows on the roof can use it. That was my job. 

Q. And that was for Martin Brothers? A. That was Martin Brothers. 

Q. What other employment have you had? A. From Martin Brothers 
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I left and went back to Maryland on another construction job and worked a 
while. Around '51 -- 52, '51 to '52, I was working for D.C. Roofing Company , 
which was out in Washington, D.C. 

Q. Were you a kettle man again? A. I was kettle man again. I left 
D. C. Roofing Company to work for a landscaping company. I worked for 
them until I got in trouble. 

Q. That's in 1953? A. That's 1953. 

Q. Now, after you got out of jail as a result of the 1953 incident -- 
when was it you got out of jail then, after the '53 incident? A. I got out 
of jail June 4, 1957. 

Q. What work did you start doing then? A. Well, I was painting. 
I worked for a painter. I worked for him for six months painting. After he 
ran out of work I went to work for J. C. McBride, scaffold and all kind of 
concrete equipment. I went to work for him. I worked about six weeks. He 
laid me off. I left there and went to Martin Roofing Company and worked 
from May 14th, 1958 to June of '59. I left Martin in June of '59, went to 


work for Hitt Decoration Company over there in Roslyn, Virginia. I worked 


for Hitt Decoration Company up until March or April of this year. After 


April of this year I went to work for a construction firm, private contractor, 
digging footings, grading basements, and pouring concrete. I worked at all 
three -- 

MR. LOWTHER: Indulge me a moment, please, Your Honor. I have 
run out of paper. 

MR. CASEY: I have a pad. 

MR, LOWTHER: Thank you. 

BY MR. CASEY: 

Q. You did three things for that company, sir? A. Yes, sir. 

Q. What were the three things, again, in case Mr. Lowther didn't get 
them down before he ran out of paper? A. I dug footings, graded basements. 

Q. Dug footings, graded basements? A. And poured concrete. 

Q. And poured concrete. And that was from April, was it? A. That 
was from April of this year that I got into trouble. 
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Q. Until May 19th? A. Yes, sir. 
Q. Mr. Carey, when was it in your life that you first knew Beulah 


Butler? A. I first knew Mrs. Butler around 1950. 

Q. Where was it that you met her, here in Washington, sir, or some 
place else? A. I met her at 1304 Ninth Street, Northwest. 2 

Q. She was living on Ninth Street at 1304? A. Yes, sir. 

Q. Did you know any members of Mrs. Butler's family? A. I knew 
only the twins, They was around eleven years old. 

Q. Were they twin girls? A. Yes, sir, Sarah and Ann. 

Q. Are they younger than Anthony? A. Yes, sir. 

Q. Anothony Butler is, or was, Beulah Butler's only gon? A. That's 
right. 

Q. And her only child? A. No, she have another daughter, Salina. 

Q. There was a daughter even older than Anthony ? A. That's right. 

Q. How did you first come to know Beulah Butler when she lived on 
Ninth Street in 1950? A. I had been living uptown and I wanted to move. 
So, I was down Ninth Street and she had a sign in the window, room for 
rent. I stopped by and asked her did she have a room. She said, yes. 

Q. You hadn't known her before that? A. I hadn't known her at all. 

Q. You met her only because there was a sign in her window, room 
for rent? A. Room for rent. : 

Q. Did you know her twin daughters up to that time? A. Y didn't 
know none of them. 

Q. The family was a stranger to you until you saw the sign that there 
was a room for rent on Ninth Street? A. That's right. 

Q. This was about 1950? A. Around 1950. 

Q. What happened after you saw the sign? A. Well, I knocked -- 

Q. Announcing that there was a room for rent and you knocked on 
the door. A. I knocked on the door. She came to the door and I asked 
her did she have a room for rent or was that sign just something in the 
window. So, she laughed and she said no. She showed me tne room, a 
back room in the basement. She charged me $7 a week, and I stayed there. 
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I was working in Maryland and I stayed there until I left there and went 
back to Warrenton, Virginia. And I came back. I had moved from her 
place when I came back. I stayed with her, I guess, around six or seven 
months. 

Q. Until you moved from Washington and went back to Warrenton, 
Virginia for a short time? A. Yes, sir. 

Q. How was your relationship with Beulah Butler during that first 
six or seven-month period that she was your landlady on that occasion on 
Ninth Street in Washington? A. Well, she was a very nice woman. 

Q. Did you get along with her? A. I got along with her fine. 

Q. How did she treat you? A. She treated me fine. 

Q. How did you treat her? A. Fine. 

Q. Did either of you ever physically harm each other during that 
six or seven-month period when you lived in her house on Ninth Street ? 
A. No, sir. 

Q. Now, did you again go to live in a house that was run by Beulah 
Butler after you left in 1950 to go back to Warrenton? A. Yes, sir. 

Q. When was it that you next went to live in a house in which Beulah 
Butler was the landlady? A. March 1958. 

Q. March of 1958? A. Yes, sir. 

Q. Now, what was your circumstance with respect to a job, money 
in your pocket, in March of 1958? A. Well, from the beginning, I met one 
of the twins on the street, Sarah. 

Q. Sarah? A. Yes, sir. And I asked her where her mother lived 
at. She told me she lived at 1328 Columbia Road, Northwest. I said, "Well, 


thank you, Sarah.” ‘I said, "I will go around and see her some time.” So, 


I didn't have a job, didn't have any money, I had just been laid off the job 


I worked for in D. C. I goes around Miss Butler's -- 
Q. From what job had you been laid off? A. John McBride. 
Q. The John McBride job. They just let you go? A. Yes. 
Q. For what reason? A. They didn't have any work. 


Q. You were out of a job? A. Iwas out of a job. 
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Q. You met Sarah Butler on the street? A. That's right. 

Q. And after Sarah told you where her mother was living and you 
said, "Thank you, Sarah, I will go around to see her some time,” and then 
what happened? A. I went around and rang the doorbell and Miss Butler 
came to the door. She looked like she was glad to see me. So, I asked her, 
I said, "I would like to have a talk with you, if you don't mind. There isa 
favor I want to ask you and I believe that you will do it." She said anything 
in her power to do for me, a favor, knowing the sort of person that I was 
and had been to her the time past, she said she couldn't let me down. I 
asked her would she give me a place to sleep, that I was out of a job, 
didn’t have any money, but as soon as I got on my feet I would pay her. She 
gave me her own room that night to sleep in. She slept some place else. 

I went out the next morning, I had carfare, I went out the next morn- 
ing, went to Georgia and Alaska. I caddied that day. 

Q@. Ona golf course? A. That's right. 

Q. Incase some of the jurors aren't familiar, a caddy is a person 
that works for a golfer on acourse? A. That's right, carries golf bags. 

I made $7 that day. I came back in that night, gave her three of them. I 
said, "This is all I can spare, but as soon as things get better I will give 
you more." She said all right. She never said anything, "Haye you had 

anything to eat?" I said, No." She gave mea bowl of soup, some bread, 
and some beans. I went on in, went to bed. I didn't go anywhere. 

So, I kept going back and forth to the District line, trying to catch 
out something, and I couldn't catch out nothing. 


By me having a good record of work at Martin Roofing Company, I 


called them up and asked about a job. They told me to come right on out. 
This was in May of '58. I went out May 13th to Martin and talked to the 
superintendent. He told me to come back the next day, which was the 14th, 
on a Wednesday. I went back to work the 14th of May of '58 for Martin 
Roofing Company and I continued to stay with Mrs, Butler. I caught up 
on all my back bills that I owed her. She gave me -- 

Q. All the back bills that you owed to whom, sir? A. I said I paid 
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up all my back bills that I owed to Mrs. Butler. I continued to stay there. 
She gave me a room on the second floor back. I stayed there from March -- 
Q. Is this Columbia Road, now? A. That's right. I stayed there at 
Columbia Road from March of '58 until February 20th, 1959. 
Q. Mr. Carey, during that time that you were on Columbia Road at 
Mrs. Butler’s house, did you ever have occasion to borrow money from 
her? A. I have. 


Q. Will you tell the Court and jury under what circumstances you 


borrowed money and, if the money was loaned to you by Mrs. Butler, under 
what circumstances she loaned it to you? A. I went to Mrs. Butler seven 
times and told her that I didn't have any carfare, which she loaned it to me. 
She said, "If I have it, you can get it.” Well, it wouldn't be much, about 

50 cents, 75 cents, enough to go to work, because I could always get money 
after I got to the job. She would loan it to me out of pure kindness and I 
would always pay her back or she would let it run in with the rent. 

After February of '59 -- during February 159 her daughter, Ann, 
told me that they was moving. I said, "Well, it looks as though I have to 
find another place." She said, "No, mama is going to move you with us.” 

So, about the 20th of February, which it was, she came and told me 
that they were moving, would I help her. I said, "Yes." She said, "I will 
fix your room up before I fix my own up." She said, ‘Your room is on the 
second floor back; you have a porch, you have an ice box." 

The reason for the ice box, because, "You have stated so many times 
that you were going to buy an ice box and put it in your room." 

I got that room and helped her move the little things that I could carry 
to that house. We completed the moving in about three days, and I stayed 
there with her from February '59 up until May 19th. 

Q. Mr. Carey, while you were living on Columbia Road with Mrs. 
Butler, did you ever have occasion to loan her money? A. I have, small 
amounts. 

Q. And did she always pay you back? A. She always did. 

Q. While you were living with her on Columbia Road, Mr. Carey, 
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on whom did Mrs. Butler call for odd jobs around the house and errands ? 
A, She would call on me. 
Q. Can you tell the Court and jury the circumstances surrounding 


the request she'd make for you to run errands and do odd jobs for her and 
the type of arrangement you had with respect to those subjects? 
A. Well, at times, as most people, she would get down at heart -- 

Q. Excuse me, sir? A. She would get down at heart. In other words, 
worry. She would worry because her four children had left her, she didn't 
have anybody to turn to. I was the only one and the only roomer there. 
Every time that she wanted a favor, she would ask me, and I would do it. 

She would sit down and think about the background of her children and sit 
down and cry and just wish that she had a son like I were or a daughter like 
Georgia. She would always come, sit down and talk to us when she would 
get one of those bad feelings on, she would sit down in our room and started 
talking, and the next thing you know she would burst out in tears, She said, 
"You and Georgia are more like my children than my own children are. I 
wish that you and Georgia were mine." She said, "Georgia is my little 
daughter and you are my little son.” | 

Q. What did you call Mrs, Butler when you were living on Columbia 
Road? A. I called Mrs. Butler mom. 

Q. Did she ever call you son or say that you were like a son? A. She 
have. She used to call me son. She said, come on son and do such-and-such 


a thing. 


Q. Did she send you to the store? A. She sent me to the store lots 


of times. 

Q. Did you fix things around the house ? A. I did. 

Q. Prior to May 19, 1960, had you ever worked on repairing bicycles 
for her? A. I have. 

Q. When did you first work on repairing bicycles for her? A. The 
first time I worked on a bicycle for Mrs. Butler was down on Ninth Street. 
Her daughters had a bicycle and it was broken, the brakes was bad, the 


chain was broken, the wheels was out of line, and she asked me did I know 
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anything about a bicycle and I told her yes. I fixed the bicycle and rode it 
myself, took it back and gave it to the children. 

Q. That would be about ten years ago, 1950? A. About ten years ago. 
They are 20 years old now. 

Q. And then you moved to Irving Street, into the room that she picked 


out for you before she picked out her own room? A. That's right. 


Q. And you helped her move in there, is that right? A. Helped her 


move in there. 

Q. After Mrs. Butler and you and Georgia arrived in the house on 

Irving Street, did your relationship with Mrs. Butler change at all? 
A. No, we got closer. 

Q. You were even closer? A. We was closer on Irving Street than 
we were on Columbia Road. 

Q. Did she drink? A. She drank. 

Q@. Did she -- A. Mostly every day. 

Q. Did she drink in your presence? A. She have. 

Q. Would it be while she was drinking that she would get down at 
heart and worry about her children? A. Sometimes she was drinking and 
she would get down ‘at heart and started talking about her children, how they 
had treated her, left her all alone to foot all the bills by herself, how she 
had brought them up in the world and how they had done just the same as 
if they didn't have any mother at all. And she would sit down, we would be 
drinking, she'd sit down and start talking, and the next thing you know she'd 
burst into tears. 

Q. Did anything change in this relationship from May 18, 1960, the 
day before she was killed? A. Nothing at all. 

Q. Things were still the same on through the day of the 19th? 

A. Things were still the same. I didn't see her on the morning of the 19th. 

Q. You didn't see her on the morning of the 19th? A. No, I didn't. 

Q. Mr. Carey, what time did you get up on the morning of May 19, 
1960? A. I got up on the morning of May 19, 1960 at the usual time, 5:30. 


Q. You got up that morning. Was it in the second floor rear room 
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that Mrs. Butler had picked out for you? A. Yes, sir. 
Q. This second floor rear room that has the ice box, as you said? 


A. Ice box and a wash sink. 

Q. And awash sink? A, Yes, sir. 

Q. Was it next door to the bathroom? A, Yes, sir. 

Q. Was there a porch that was adjacent to this second floor room in 
the back? A. Yes, sir. 

Q. There was a porch off of it, was there? A. Yes, sir. 

Q. And it was in that room that you got up to go to work, is that right ? 
A. Yes, sir. 

Q. At what time? A. I got up approximately 5:30. 

Q. And who was your employer at that time? A, My employer at 
that time was a fellow -- I don't know his whole name, but we called him Curly. 

Q. What was his business? A. Contractor. 

Q. Did you report for work that morning? A. I did. 

Q. Where did you report for work? A. Seventh and T, Northwest. 

Q. At what time did you report at 7th andT? A, About quarter to 
seven. 

Q. Mr. Carey, what is 7th andT? Does that have some significance 
for men that are working in the construction business? A. Seventh and aT. 
is a hangout for all work. Generally, every morning four or five trucks 
and half a dozen or more cars line up to pick up various types of guys for 
laboring work, such as concrete work, digging footings, pouring basements, 
and things like that. I was in one of those categories. 

Q. And who did you expect to pick you up, Mr, Carey? ‘A, Curly. 

Q. Curly himself? A. Yes, he picked me up every morning. 

Q. And in what did he pick you up every morning? A, He picked me 
up in a Chevrolet panel truck. 

Q. Was there any other employee of his who was to be picked up at 
that corner? A. He had four more. 

Q. You and four others were picked up there in the morning? 

A. That's right. 2 
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Q. Did he arrive on the morning of May 19,1960? A. He arrived 
around seven o'clock. 

Q. What did he have to say to you at seven o'clock when he arrived? 
A. He told me, he said, "Carey, I hate to tell you this but I haven't anything 
to do today on account of the plumbers haven't put the plumbing in.” He 
said, "If the plumbers had put the plumbing in we could go ahead and grade 
pasements, but by they haven't done that," he said, "there is nothing to do 
today." So, he asked me, "Do you want your money?" which was $14 for the 
day's work. I told him yes. 

Q. Mr. Carey, to be sure we all understand, why is it that you, whose 
job it was to dig footings, grade basements, and pour concrete, wouldn't 

have work to do on this project because the plumbers hadn't put their 
plumbing in yet? A. Why ? 

Q. Yes,sir. A. Because the plumbers, they have to lay, in other 
words, a sewer line in the ground first. 

Q. Asewer line? A. Yes, sir, for the toilets, sinks and everything. 
They have to lay that in the ground first. So much is kept out of the ground 
(indicating) that when concrete is poured, it's about a quarter of an inch 
above the flooring in the basement, after the concrete is poured. They 
hadn't done any of that kind of work, so we couldn't do any work. That's 


the reason that he told me there wouldn't be any work that day, maybe not 


the next day, which was a Friday, but to be sure to be down there Monday 
morning to make sure that he would have the plumbing done and put the 
pipes and things in so we could go ahead on and start grading basements. 

Q@. What day had you worked that week? A. I had worked Wednesday 
and poured concrete all day. 

Q. Had there been work for you on Monday and Tuesday? A. Yes, 
sir -- no, there wasn't work on Monday and Tuesday because it rained. 

Q. It rained Monday and Tuesday? A. Yes, sir. 

Q. You poured concrete all day Wednesday; this was Thursday 
morning, the 19th, there was no work for you and you were told there 
probably would be no work until the plumbers were through by Monday, it 
that correct? A. That's right. 
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Q. Mr. Carey, after being advised to that effect by Curly, what did 
you do at the corner of 7th and T, Northwest that morning? A. I done as 
I usually did. I would stay around about an hour or an hour and a half, 
waiting to see if anybody else had anything to do, which was logical because 
a lot of guys wouldn't come to work, the fellows would come up there and 
ask various types of guys if they want work. 

Q. Is this corner known to foremen and the employers in the con- 
struction trade as a place where they can pick up extra help in the morning ? 
A. That's been going on for quite some time. 

Q. Or a substitute for any of their men who don't show up in a given 
morning? A. That's right. | 

Q. How long did you wait around that corner, in the hope that some- 
body might need you for that day? A. I waited around that morning, after 
he left, about 8:00 o'clock or 8:30. | 

Q. And at 8:30 was your experience in dealing with that corner and 

your observation of what was happening there that day, was there any 
hope of you getting a job that time? A. It wasn't; didn't anybody show up. 

Q. About 8:30 everybody has their crew for the day in the construc- 
tion business? A. Just about. Everybody had their crew. 

Q. What did you do, Mr. Carey, after finding at 8:30 in the morning 
that there would be no work for you on May 19, 1960? A. I went around 


to Ninth and U, where also there is a pickup stop for labor. It wasn't 


nothing going on there, so I went to a bootleg joint and bought a half pint 
of whiskey. 

Q. What kind of whiskey did you buy? A. Kentucky Gentleman. 

Q. What did you do with the Kentucky Gentleman? A. I gave a 
fellow a drink and I drank the rest. 

Q. You drank all but one drink from a half pint of Kentucky Gentle- 
man? A, Yes, sir. | 

Q. What did you do after you finished the Kentucky Gentleman? 
A. I left and went to 1363 Euclid Street. 

Q. What is 1363 Euclid Street? A. That is where William Champ 


lives. 
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Q. William Champ lives in that address on Euclid Street? A, That's 
right. 

Q. And who is William Champ in your life, Mr. Carey? A. William 
Champ is my father-in-law. 

Q. What time did youleave the downtown area that morning to go to 
Euclid Street? A. I couldn't rightfully say. 

Q. Do you have any idea? If you don't, I won't ask you for an answer. 
Can you give us any idea? A. I don't have any idea at all. 

Q. Did you find anyone at home in your father-in-law's apartment, 
the apartment of William Champ? A. Not at the time being, but I had a 
key to the place myself. 

Q. Did you go in? A. I went in. 

Q And someone else arrived? A. Georgia arrived. 

Q. Your wife Georgia, Mr. Champ's daughter? A. That's right. 

Q. And did you spend the day there with her? A. I spent the day 
looking at television. 

Q. What did you do during the day or that part of the day that you 
spent at the Champ apartment? A. I went out and bought some wine. 

Q. How much wine did you buy? A. As far as I can recollect, it 
was about a fifth. 

Q. A fifth? A. Yes. 

Q. Did you finish that wine while you were in the Champ apartment 
that day? A. That's right. 

Q. What did you do, other than drink wine, spending this day on which 
there was no work for you, in the Champ apartment? A. I discussed it with 
Georgia, told her that I wished it was so that I could work the rest of the 
week. By me not working, I started drinking. I stayed around and looked 
at television up until the afternoon. 

Q. What time was it when you left there, do you remember? A, I 
don't rightfully know. 


Q. Where did you go when you left the Champ apartment? A. I went 


to 14th and Columbia Road, a poultry place that sells chicken. I bought some 
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chicken, backs and wings, and a loaf of bread, and took them home, told 


Georgia to cook them. I went on the back porch and started working on a 
bicycle. 

Q. Now, about that bicycle, do you know where the bicycle came from? 

A. As far as I know, the bicycles came from various people that had 
given them to her. Some of them weren't good at all, some you could take 
one and make another one. 

Q. You could use part of one bike and part of another and come up 
with a fairly decent bicycle between the parts of the two? A. ‘That's right. 
Q. And Mrs. Carey had asked you to do this? A. Mrs. Butler. 

Q. Excuse me. Iam sorry. You were doing this for Mrs. Butler? 
A. Yes. | 

Q. And you fixed bikes for her in the past? A. That's right. 

Q. Now, did you have dinner that night ? A. No, I didn't. 

Q. Did you hear what happened that prevented you from having dinner? 
A, All I know -- 

MR, LOWTHER: If Your Honor please, this is hearsay evidence. 

MR, CASEY: Hearsay evidence -- 

MR. LOWTHER: No, I will withdraw the objection. Let him say what 
occurred. Go ahead. : 

THE COURT: All right. 

BY MR.. CASEY: 

Q. Do you know why you didn't have dinner that night? A. Well, I 
heard an argument. I was on the back porch and heard an argument. Georgia 
came up and told me, I don't know which it was, but she came up and told 
me that somebody wouldn't let her fix supper. 

Q. Somebody wouldn't let her fix supper? A. Yes. 

Q. Where were you then, on the back porch? A. I was on the back 
porch, fixing the bicycle. 

Q. Did you later hear Mrs. Butler's voice ? A. I a her. She 
came to me. 

Q. Did you hear her talking to Georgia? A. I didn't. I I didn't right- 
fully hear who it was talking. All I heard was an argument. 
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Q. While you were on the back porch could you hear an argument going 
on? A, Yes. 


Q. Where was the argument that you heard? A. The argument was 


taking place in my room. 

Q. Which is next to the porch? A. Yes, sir. 

Q. Could you hear what was being said in that argument ? A. Icouldn't. 

Q. How could you tell it was an argument? A. Well, when Mrs. Butler 
drank she would get right unruly. She would start screaming and hollering 
and carrying on. She wouldn't talk in a normal tone of voice. You could 
always tell that she was drinking because when she wasn't drinking she 
talked as a civilized person, but when she was drinking you could hear her 
all over town. 

At that point, I knew she had been drinking, I knew it was an argument 
by the tone of her voice. 

Q. Did you then see Mrs. Butler, after you heard this argument, com- 
ing from your room? A. She came to me. 

Q. Where were you, Mr. Carey, when you first saw Mrs. Butler on the 
night of May 19? A. Sitting back on the back porch, a bicycle wheel between 
my legs, lining the wheel up. She came out and told me that she didn't want 
Georgia here any more. 

Q. Let me stop you a moment. While you were fixing the bicycle were 
you under the influence of the half pint of whiskey and the fifth of wine ? 

A. That's right. 

Q. Had you had anything else to drink, other than that half pint of 
whiskey and the fifth of wine? A. Not as I know of. 

Q. Go ahead, sir. You were working on the bike after having con- 

sumed the half pint of whiskey and the fifth of wine, is that right ? 
A. That's right. 

Q. Had you had breakfast? A. No. 

Q. Had you had lunch? A. No. 

Q. Did you have dinner from the chicken that you bought and the 
bread? A. No. 


191 


Q. Because it couldn't be cooked? A. That's right. 

Q. And this is when Beulah Butler appeared on the porch? A. She 
appeared on the porch. 

Q. What happened when Beulah Butler came out on the porch when 
you were sitting on the chair with a bicycle wheel between your legs? 
A. She came out on the porch. "Carey, I don't want Georgia here any more, 
Georgia have to move." She claimed that Georgia was lazy and every other 
thing. I told her Georgia wasn't lazy, that she had been afflicted by polio. 
She would walk -- if she was sober she would walk, and you'd swear that 
she was drunk, not knowing that she had been affected that way. Itold Mrs. 
Butler that the girl wasn't lazy, that she done everything that I asked her 

to do. I said, "If Georgia have to leave, I will leave.” I didn't say 
any more. She went out. I was still working on the bicycle. The next thing 


I know, there was a rain of blows on my head. I tried to protect myself in 


every way I could (indicating) , but the bicycle pump found the place on the 


top of my head. 

Q. Did the bicycle pump hit your head? A. Hit the edge of it. 

Q. How big a bicycle pump was this? A. The ack? pump was 
around 15 inches long. 

Q. Will you show the Court and jury what you mean ies the length of 
the bicycle pump? A. About that long (indicating). 

Q. You think that is 15 inches, or closer to two feet? A. It's just about. 

Q. Do you think that is 15 inches? A. Not much more over. 

Q. And what was it made of? A. Metal, a red bicycle pump. 

Q. Where did the bicycle pump hit you? A. Right across the top 
of the head (indicating). 

Q. Did it hit you on the arms? A. Hit me all over the arms. 

Q. Did it hit you more than once on the head? A. I don't know. I 
blocked them too fast, trying to find out. 

Q. You were blocking it too fast trying to find out ? A. I mean, I 
had kept jerking my arms so I could protect my head. 

Q. Do you know whether or not the bicycle pump actually did land 
on your head? A. It did. 
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Q. Did it do any damage that you could see? A. It didn't do any 
damage that I could see, but I saw blood running down my face. 

Q. Did you later see where the blood was coming from? A. Yes. 

Q. Where was that blood coming from? A. It's a mirror, it was a 
dresser in my room, I looked in the mirror and saw it. 

Q. Will you show the Court and jury where the cut was? A. (Indica- 
ting) Right through there. 

Q. Running from the forehead through the hairline, into the scalp? 
A. Yes, sir. 

Q. Did that bleed? A. It bled right freely. 

Q. Did Mrs. Butler leave? A. She left right out after that happened. 

Q. What did you do when she left? A. I got up, 1 went out, went out 


of the room and went downstairs. She was standing in the doorway. 
I walked out -- 
Q. Was anybody with you when you went downstairs? A. Georgia 


was with me. 

Q. Where were you going? A. Going down to Champ's. 

Q. What for? A. I was going to let her spend the night down there 
and I was going some place else. 

Q. Go ahead.’ A. She was standing in the doorway, one arm up in 
the door and one on her hip. 

Q. One arm was what? A. One arm was on the doorway, the other 
was on her hip. I walked out, walked around her and turned around. 

Q. Looked around her? A. Walked around in front of her and turned 
around, made the statement that I am going to kill you, but at the time I 
made the statement -- which generally I have used it a thousand times, 
not only that statement -- 

Q. A thousand times you have said, without meaning it, Iam going 
to kill you, to one person or another? A. That's right. And I had the 
knife in my pocket. I walked to her, intending to hit her with my fist, not 

with the knife, intending to hit her with my fist, just to scare her, 
not to harm her. I wouldn't harm her for no reason at all because the 


woman had been too good to me. 
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After that happened, I was in a shock. I went across the street to 
the phone booth, to try to call the police. I couldn't call them because both 
those booths over there were full. I left there and went to Champ's, told 
him what happened. He thought I was kidding. I left there, went to the 
White Lawn Hotel at 13th and T, told a friend of mine from home named 
George Washington, told him what happened . He told me to come back 
and give myself up. He said the crime was committed, that I didn't mean 
to do it, that I have a better chance coming and giving myself up. 

I came back -- I went to 7th and T, bought another half pint of whiskey , 
came back. That's when the arresting officer at 1363 asked me are you 
Carey. Itold him yes. 

Q. Mr. Carey, how long was it from the time that Beulah Butler hit 
you on the head with the bicycle pump to the time that you brought the knife 
down into her left chest? A. About a couple minutes. 

Q. What did you mean by acouple? A. At the time she left out, I 
went out right behind her. It didn't take any time to go down the steps. 

It wasn't over three minutes. 

Q. Did you wash the blood out of your hair? A. I stuck my head 

into the tub, and it kept right on going. 

Q. Stuck your head in the tub and it kept right on going? A, Yes. 

Q. Did you have the knife with you already? A. I had the knife in 


my pocket, She had given me the knife back herself about two weeks be- 


fore this happened. 

Q. How did she happen to have the knife two weeks before this hap- 
pened? A. Ihad lost it working on some stuff at the house and I had lost 
it. She found it, and I asked her about it, and she brought it in there to 
give to me, put it on the dresser. And I had it in my left pocket. 

Q. She found it some place around the house? A. That's right. 

Q. Mr. Carey, do you have any recollection of saying to Beulah 
Butler, up on the porch, I am going to kill you? A. Ido not. 

MR. LOWTHER: I didn't get that last answer. : 

THE WITNESS: I don't. 


BY MR, CASEY: 

Q. Do you have any recollection, Mr. Carey, of later this same night, 
when you were talking to the police down at Headquarters, of telling them, 
when the officer was typing up your statement, that out on the porch you 

said to Beulah Butler, "I am going to kill you, but I didn't mean it 
then"? Do you recall telling that to the police? A. I told the police that 
I told him -- that I told her that I was going to kill her, but I didn't have 
any intention of killing her. 

Q. Do you recall telling that to the police? A. I know I told it to him. 

Q. Mr. Carey, when you went down the steps, just before the stabbing, 
were you under the influence of alcohol? A. That's right. 

Q. How did your head feel after being hit with a bicycle pump? 

A. It was aching. 


Q. Were you mad? A. I wasn't too mad. I wasn't angry at all. 
Q. Were you offended at what had been said about Georgia? A. I 


had been offended. Not only that, I was offended also by being hit in the 
head. That was the first time in my life, since she have known me and I 
have known her, that she ever raised a hand to harm me. 

Q. How long had Georgia been your wife at that time ? A. Georgia 
has been my common law wife since '49. 

Q. Since 1949? A. Yes. 

Q. Mr. Carey, what was your intention when you pulled the knife out 
and raised it? A. My intention was just to scare her. 

Q. Did you ever form the intention of stabbing her? A. I didn't. 
I wouldn't bit more harm her than I would a two-year-old child. 

Q. Did you ever form an intention to hurt her? A. Inever have. 

Q. Why did you want to scare her? A. Well, at the time, maybe 
about her drinking, to bring some sense into her head. Sometimes you tell 
a person a thing and kind of shock them out of what they have done to you 
and make them feel sorry. But as it was, being trained in the service to 
kill, it was something that couldn't be helped. 

Q. Did you ever decide, did you ever make an intention to bring 
the knife down into her? A. I didn't. 
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Q. Do you remember bringing the knife down into her? A. Like 
this here (indicating). 

Q. Do you remember bringing the knife down into Beulah Butler? 
A. That's right. 

Q. But you have no recollection of intending to do so or deciding 

to do so? A. I never decided nothing. The only thing, when I came 
out the door, when I said it, I was just saying it in a playful mood. Because 
at the time I just stabbed her, and I was shocked after it happened. She 
slumped down in the door and I went all to pieces then myself. 

Q. Mr. Carey, how did you feel when you realized you stabbed her? 
A. Iwas hurt. I was hurt, more so than she was. 

Q. Mr. Carey, what did Beulah Butler do when you stabbed her? 
A. She didn't do anything. She just slumped down in the door, in a sitting 
position. That is where she stayed until Georgia and I put her in the dining 
room on the studio couch. 

Q. What did you do when she slumped to the floor? A. When she 
slumped she was bleeding. I didn't know how bad the spot was, just up in 


here (indicating). I figured it was just a cut. She was bleeding, had a low- 


cut dress on, she had a roll of money in her breast. I took the money out, 
put it in my pocket. At that time Georgia and I picked her up, she was a 
heavy woman but I could master that, put her in the dining room on the 
studio couch, and took the money, put it in my pocket. I told Georgia that 
when she gained conscious I'd give it back to her. As it was now, being 

in her breast, it would get all bloody and it would be useless. 

Q. Was there blood on the money? A. It was blood on some of it. 

Q. On the outside rolls the outside bills? A. That's right. 

Q. Mr. Carey, after you put Beulah Butler on the couch in the dining 
room with the help of Georgia, what was your condition? A. I was ina 
dazed condition. 

Q. What do you mean? Will you explain that to the Court and jury? 
A, At the time, I wasn't of myself. I knew that she was hurt, but I didn't 
know how bad she was hurt, and I was shocked. That's the reason I panicked 
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and went to those different places, without realizing from the very first 
what had actually happened. 


Q. Were you scared? A. Iwas more scared than anything else. 


Q. You went across the street. Is that a place across the street 
that has the outside magazine racks? A. Fourteenth and Irving Street. 

Q. At 14th and Irving? A. That's right. 

Q. And there is a poultry store next door, isn't there? A. That's 

right on the corner. 

Q. And you went in there and the telephone booths were both being 
used? A. Yes. 

Q. And you went, then, to Champ's? A. Yes, sir. 

Q. Was that about five blocks away? A. From Irving Street to 
Euclid Street is about five blocks. 

Q. Mr. Champ at first didn't believe you? A. He didn't believe 
me, he thought I was kidding. 

Q. Did you ask him to call the police? A. Iasked him. He said 
he didn't want to get in trouble, didn't want to get mixed up in it. I showed 
him the knife. The knife looked like it was hot, I dropped it on the floor, 
picked the knife up and put it ina flower vase. 

Q. You dropped the knife and picked it up and put it in a vase? 
A. That's right. 

Q. Then you went to the White Lawn Hotel? A. That's right. 

Q. Who was George Washington? A. George Washington had been 
a very famous butler in Warrenton, Virginia. At the time, by him being 
old now, he acted as a porter in the White Lawn Hotel. 

576 Q. He was an old friend of the family in Warrenton? A. He is a 

friend of my uncle's on my mother's side. 

Q. After talking with him you went back to Champ? A. He told me 
to give myself up. 

Q. What was said by the police officer when you went back to Champ? 
A. The police asked me, are you Carey. I said that's right. 

Q. What else did you say? A. I asked him how was she, Mrs. Butler. 
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I had no idea that she was wounded bad enough to die. I just figured that she 
was hurt. 

Q. Was there only one stab? A. One stab. 

Q. Did you ever deny what you did? A, No. 

Q. From the time you first went to Champ's? A. I never did deny it. 

Q. Have you ever been stabbed yourself? A. I have. 

Q. What scar was caused by the stabbing? A. [havea four-inch 
stab wound in my stomach. 

Q. How did you get the scars on your face? A. Which one, this 
one (indicating) ? 

Q. Well, each one. A. This one (indicating) was from jumping through 

577-578 the window in '49. The small one up here (indicating) happened in the 


Army. 
Q. How did you get that inthe Army? A. I was unloading ships 


and walked into a beam with a sack of flour. 

And this one here (indicating) was an accident before I went in the Army. 

Q. Did you receive a blow on the head in January of 1960? A. That's 
right. 

Q. What blow on the head did you receive at that time? A. A boy 
broke an oak chair over my head. 

Q. Was that painful to your head? A. My head was right painful. 

Q. Where were you hit on the head by the chair? A. Right here 
(indicating) . 

Q. Were stitches taken at Washington Hospital Center?. A. It was. 

Q. Have you ever had any other head blows? A. I have. 

Q. Will you tell the Court and jury about them? A. Around '49 
or '48 some time my stepfather hit me with an ash tray, he threw an ash 
tray, which it wasn't an ash tray, it was an inkwell. He threw it, hit me 
here (indicating). 

Your father-in-law threw an ash tray and hit you on the upper right 
side of your head. Did that leave a scar? A. About an inch or more long. 

Q. Do you have any other scars? A. I have two or three scars, a 
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couple in the back of my head and this one on the side of my head (indicating). 
Q. How were these other scars inflicted? A. All by being hit. 
Q. With what? A. A bottle, chair, or something. 


Q. How many times have you been hit in the head with a bottle or 
chair or ashtray? A. About a dozen times. 

Q. Mr. Carey, you were examined at the expense of the Government 
by Dr. Odenwald on Saturday afternoon? A. That's right. 

Q. Did you have the funds for examination by yourself? A. No, I don't. 

Q. The Court ordered you examined at St. Elizabeth's Hospital last 
summer? A, That's right. 

Q. You didn't pay for that? A. No. 

Q. You were acity case in January, when you were at the Washington 
Hospital Center? A. Mrs. Butler took me to Washington Hospital Center 

January 9th, 1960. She said she didn't know what was wrong, my 
head was beating terribly fast, and we caught a bus and went over there 
to Washington Center. 

Q. And to stand trial on the indictment that's been read to the jury, 
I was appointed to represent you by the Court? A. That's right. 

MR. CASEY: Thank you, Mr. Carey. Nothing further. 

THE COURT: Ladies and gentlemen, we will adjourn at this time 
until 1:45. 

(Thereupon, at 12:30 o'clock p.m., the trial stood in recess, to re- 
convene at 1:45 o'clock p.m., of the same day.) 

* * * * 
CROSS-EXAMINATION 
BY MR. LOWTHER: 

Q. Now, sir, I think you said during the course of your direct ex- 
amination this morning you had been on the -- I think you hit the Normandy 
Beaches on June 7, 1944? Is that right? A. That is right. 

Q. Did you hit Utah or Omaha? A. Omaha. 

Q. Did you hit Omaha on the red or white? A. I don't recall. 

Q. You don't know which it was? A. No, I don't. 
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Q. You don't know the code word for it, do you? A. No, sir. 


Q. Now do you remember the town of St. Mere Eglise? A, No,I don't. 
Q. You don't. Do you remember Cherbourg? A. Yes, 1 remember 


Cherbourg. 

Q. What outfit were you with? A, Iwas with the Test 5th Engineer 
Brigade when I hit the beaches. 

Q. What was the infantry division, fourth, first, second, or who? 
A. I wasn't in the infantry. 

Q. Were you attached to any of them? A. No, I wasn't. 

Q. Now then take a look if you will, please, sir, at Government's 
Exhibit No. 1. This knife and I want you to say, rather if you will please, 
take a look what is in under this big blade and tell us whether or not that 
was still in there or was there at the time you had the knife back on May 
19? A. it was still in there. 

Q. It was still in? A. Yes. 

Q. And what is that paper or whatever it is inserted in the sheet 
where the big knife blade goes down into the floor? A. I have used that 
for roofing lots of times in order to open the knife fast I stuck a match 
stick down inside so the blade would be raised. 

Q. In other words you had inserted some paper or match sticks in 
the sheet part where the big blade of that knife would normally go down 
so you could get the blade open fast? Is that right? A, Yes. At the time 

I was using it I was using it for roofing and when the second paper, 
you had to have something that would cut paper fast so the wind won't 
blow it away so I had it set like this so I could open it. 

Q. And it was set like that in the afternoon or evening hours on the 
day you cut this lady, Beulah Butler, wasn't it? So the big blade could 
be opened fast, isn't that right? A. That's right. 

Q. All right. Now where did you have Government's Exhibit 1 at 
the time you left the second floor of the premises where Beulah Butler 
used to live? A. Where did I have it? 

Q. Yes? A. Ihad it in my left front pocket. 
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Q. You are left handed, aren't you? A. Yes. 


Q. And you carried that knife in your left front pocket ? A. Yes. 


Q. Now when you left the top floor, excuse me, the second floor, 
on your way down to the bottom floor on May 19, was this knife , Govern- 
ment's Exhibit No. 2, in your left front pocket, sir? A. It was. 

Q. And was it closed as I hold it now or was it open at the time it 
was in your pocket when you went down the stairs? A. It was closed like 

it is now. 

Q. Now as you went downstairs, when you get down to the bottom of 
the stairs where do you come to, into a hallway or something like that ? 

A. That is right. 

Q. Leading to the front of the building? A. That is right. 

Q. And what is the distance between the bottom of the stairs and 
the front door where you said this dead lady, Beulah Butler, was standing? 
A. I don't approximate distance. 

Q. As a matter of make believe where you stood at the bottom of 
the stairs and if you can, if there is anything in the courtroom that would 
represent the distance pick it out. And from where you are make believe 
it is the bottom of the stairs pick out something that would represent the 
distance from the front door where you say you saw Mrs. Butler standing, 
as you came down. A. From where I am seated to the corner of this 
table here. 

Q. The nearest corner to you? This corner right here? A. Right here. 

Q. All right. Now then at the time that you saw this dead lady's body 
that distance away from you, was this knife still in your left pocket, left 
front pocket? A. It was. 

Q@. And was Mrs. Carey, Georgia Lane Freeman Carey, your wife, 
was she in front of you, beside you, or behind you at the time you came 
down the stairs? A. She was behind me. 

Q. And how were you dressed? A. I had on kaki pair of pants and 
this blue shirt. 

Q. The one you have on today? A. Yes, sir. 
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Q. Did you have a cap on your head? A. Ihad acap on. 

Q. Did you have a jacket on or just the shirt? A, Just the shirt. 

Q. And was your wife, Georgia Lane Freeman Carey, dressed, as 
you were ? A. I don't recall, 

Q. You don't recall? How was the dead lady, Mrs. Butler dressed 
at the time you saw her? A. At the time I saw her she had on a low cut 
dress. 

Q. What color? A. I don't know what color. 

Q. Did she have any shoes on? A. I couldn't tell you. 

Q. And you say at the time you saw her she was at the front door 
and you say she had_.one arm up and another on her hip? A. Yes, sir. 

Q. And which arm was up and where was it? A. The way she was 
standing, the way she was facing, her right arm was up and her left arm 


was on her hip. 


Q. And was she facingyou? A. No, she was facing partially toward 


the wall up the street like. 

Q. Well now was this the frontdoor? A. Yes, it was. : 

Q. Is there a vestibule there? A. That's right. - 

Q. In other words, when you come out the frontdoor do you come 
immediately on a porch or what? A. You come out the frontdoor -- you 
walk through the vestibule and then out on the front stoop like. 

Q. Well now, how much distance is there between the frontdoor and 
the vestibule? How big is the vestibule in other words? A. The vestibule 
is right small. 

Q. And was there a screen door on at that time? A. There was. 

Q. There was? A. Yes, sir. 

Q. And was the inner door open or closed when you came down there 
that evening? A. All the doors were open. | 

Q. Beg pardon? A. All the doors were open. 

Q. The screen door was closed though? A, She was standing at the 
screen door. 

Q. Beg pardon? A. She was standing at the screen door. 
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Q. And, therefore, she had her right arm, you say, on the jamb of the 


screen door and her left arm on her hip? A. That's right. 


Q. And you say that she seemed to be looking up the street some 
place? A. That is right. 

Q. And then you would be coming from her left, I take it? A. Com- 
ing downstairs I was facing the bottom at this time. 

Q. Well, I mean as you came downstairs that she had her right hand 
on the jamb of the screen and her left hand on her hip, as you were coming 
at her, her left side was toward you? Is that correct, sir? A. Partially. 
Her left side was toward me and partially her back was toward me. She 
wasn't standing directly straight at the frontdoor, partially to the side. 

Q. So that if her back was partially toward you and her left side 
was partially toward you then, Mrs. Butler wasn't looking at you when 
you were coming down the stairs toward her then? A. No, she wasn't. 

Q. Now then did she say anything to you after you got downstairs 
and started toward her? A. She didn't say anything. 

Q. Not one word? A. Not one word. 

Q. And she didn't have this bicycle pump in her hand down there, 
did she? A. I didn't see it. 

Q. You could clearly see both hands. One on the hip and one up 
here on the door jamb and you didn't see a bicycle pump in either hand, 
did you? A. No, I didn't. 

Q. Now then you didn't see any weapon of any kind in her hands such 
as a knife, or a gun, or anything like that, did you? A. No, I didn't. 

Q. And up to that time, I think you testified this morning, Mrs. 
Butler had never threatened you. Had she? A. No, she hadn't. 

Q. In fact quite the converse was true ? She treated you nicely? 

A. That is right. 

Q. Now then during the course of your examination this morning, 
you answered a question by Mr. Casey, that when you were a youngster 
you never had a chance to play with youngsters or get into the usual child- 

hood arguments. What term of your life were you referring to, sir? 
When? A. When I was young. 
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Q. How young? A. I don't know, up until I went to school. 

Q. When did you go to school? A. Not until I was 9 years old. 

Q. And you are telling His Honor and this jury that you never had 
occasion to play with children when you were a youngster until you went to 
school? A. That's right. : 

Q. Now, you told His Honor and these ladies and gentlemen, that 
these folks in homes where your mother worked used to make an exhibit of 
you by saying the ABC's backwards, and you could say them backwards even 
faster than you could frontwards. : 

When was that? A. That was during the period between seven and nine. 


Q. And you remember that very clearly? A. I remember that very 


clearly. 

Q. That was when you were between seven and nine years old? 
A. That's right. : 

Q. And you are now 38? A. That's right. 

Q. Now then, I think you said this morning that you used to have dizzy 

spells and blackouts when you were a youngster. What period of time 
were you referring to? A. Froma kid on up. I can't rightfully say what age. 

Q. Beg pardon? A. I can't rightfully say what age but I'was small. 

Q. And you remember that clearly too that you used to have these 
blackouts and dizzy spells as a youngster as of today? A. I don't remember 
them too clearly. 

Q. You don't? A. Not too clearly. 

Q. But you remember that you had them? A. Yes. 

Q. And then you said I think you passed all the grades until the third 
year of highschool and you then left school? A. That's right. | 

Q. And you had no trouble, you got passing grades and passed them 
all? Is that right? A. That is right. 

Q. Now you also said when you were eight years old your mother 
married Mr. Smoot. Do you remember that as of today? A. I remember that. 

Q. That you remember with no difficulty? A. I remember it because 
when my mother told me I cried about it. 
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Q. Now then you recalled one time that Mr. Smoot disciplined you 

with a belt this morning out in the woods, I think you said. Did he use 
that belt on you other than that time? A. He used that belt on me quite a 
number of times. 

Q. Not just that one time in the woods? A. No, sir. 

Q. And when was this that he disciplined you when you were out in 
the woods? A. I don't know. He was always beating me when my mother 
wasn't around. 

Q. Well I mean this morning you said when you were twelve or thir- 
teen years old? A, That's right. 

Q. Is that right? A. That's right. 

@. And you remember that very clearly? A. Yes, sir, because he 
was always beating me, especially when my mother was at work. 

Q. Yes, sir. But you remember that one in the woods very clearly 
as of today? A. That's right. 


Q. Now you testified this morning in answer to a question by Mr. Casey 


that on October 1941 you went into the CCC for six months. You remember 
that was October of 1941 clearly today? A. Yes, sir. 
Q. Pardon? A. Yes, sir. 
Q. And you say that you went in the Army in 1943? What day? 
A. I went in the Army the 30th of March 1943. 
MR, LOWTHER: Will Your Honor indulge me a moment, please ? 
Q. What was your serial number? A. In the Army? 
Q. That's right? A. 3360329. 
Q. 3363329? 3363329? A. 33630320. 
Q. 33630329? A. That's right. 
Q. And you remember that serial number clearly today? Huh? 
A. That's right. 
Q. Now you also had a recollection this morning. I asked the question, 
do you remember very distinctly you were in the Army, as you testified 
for thirty-three months and twenty days? Is that right, sir? A. That's right. 
Q. And you have no difficulty in recalling that? A. No, sir. 
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Q. You testified this morning that you were discharged from the 

Army on June 12, 1946. Fon have no difficulty in remembering that 
date at all, do you? A. The time of discharge was January 12, 1946. 

Q. That is what I thought I said, January 12,1946. Iam sorry ifI 
didn't. I have it down here that way. But that was the date? A. Yes, sir. 

Q. And you have no difficulty in remembering that, sir, as of today, 
do you? A. No, sir. 

Q. And you also testified that you returned to the United States and 
got here on January 5, 1946? You have a very clear recollection of that, 
too, do you not, as of today? A. Yes, sir. 

Q. And you told His Honor and the jury when you were asked the 
question about when you started drinking, you started drinking on January 
12,1946. Now my question to you, sir, is that you have a very clear re- 
collection as of today that was the day you started drinking on? A, Iam 
positive. That was the day I was discharged from the Service. 

Q. And when you say you started drinking, do you mean by that that 
was the first drink of hard liquor or alcohol, beer or wine, or be what it may, 
that you ever had? A. No, it is not. 

Q. It is not? Well then you have a very positive recollection it was 
January 12 that you started? Is that right? A. Yes, sir. The day I got 
discharged I was celebrating. 

Q. Now you also told His Honor and this jury that thereafter y you 
worked for your uncle over in Warrenton, Paul M. Wood, and then you 
worked at Falls Church. Now you have a very clear memory: regarding 
that as of today? Don't you? A. Yes, sir. 

Q. You do not have any difficulty recalling that do you? A. No, sir. 

Q. Now you also told His Honor and these ladies and gentlemen of 
the jury, when you were over at Falls Church, you drank five fifths from 


five o'clock Friday evening until Sunday night? Five fifths of what? 
A. Whiskey. 


Q. Well how did you used to feel on Monday morning? A. I felt all 
right because I used to eat. 
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Q. With five fifths from Friday evening, forty-eight hours? A. As 
long as I was walking I never staggered. If I sat down I was drunk. As long 
as I was walking I was all right. 

Q. Now you don't mean to say you walked all of those week ends, do 
you, drinking those five fifths ? A. No, sir. 

Q. Huh? A. No, sir. 

Q. But you felt all right Monday morning? A. I went to work Mon- 


day morning. 
@. And you drank all of these five fifths of alcohol alone, did you? 


A. No, sir, not alone. 

Q. You shared them, to break the monotony, you shared them? 

A. Oh, I had a friend that I was in the Service with, we used to indulge in 
it together. 

Q. Isee. Now you also told His Honor and these ladies and gentlemen 
this morning that on Thursday night in 1947 you got charged with illegal 
cutting. Now you have a very clear recollection of that today, don't you? 
A. Ido. 

Q. And you remembered it was a Thursday night? A. Ido. 

Q. And did you remember what month it was? A. April. 

Q. And do you remember by any chance the day, the date I should 
say? A. I don't recall the date. 

Q. And you stated that among other things, that you had been drink- 
ing all day, you went to a beer garden and there were a couple girls there 
and a piccolo was being played. Do you remember that very clearly too? 

A. That's right. 

Q. And you have no difficulty remembering that as of today? A. As 
of today , I don't. 

Q. It is clear in your mind? A. It is clear in my mind. 

Q. Then you told His Honor and these ladies and gentlemen of the 
jury that back there on that day in April 1947, that some fellow in there 
after having words with you, pushed you down, and he ran and you went 
to the door and then you had to relieve yourself in the bathroom, and when 


207 


you got outside the girls said lookout, and a bottle came and hit you on the 
Imee, and then a friend said lookout, and then you saw this fellow that threw 
this bottle with a knife and you sidestepped and got your knife and cut him 


close first. Now do you remember that all very clearly as of today ? A. I 


remember that. 

Q. That was April thirteen years ago, huh? A. April 1947. 

Q. Now you also told His Honor and these ladies and gentlemen of 
the jury that over there in Virginia, what county were you prosecuted in 
over there? A. Fauquier County. 

Q. And you said something about the District Attorney. I think you 

said they call them the Commonwealth Attorney over there wouldn't 
let your witnesses talk? A. That's right. , 

Q. How about the judge? A. He wouldn't let none of them talk. 

Q. The judge wouldn't? A. The Commonwealth attorney wouldn't 
because I asked my lawyer about it to ask the Commonwealth and the Com- 
monwealth wouldn't let him talk. None of them. | 

Q. All right. What I am asking you is, would the judge let them talk? 
A. I don't know about the judge. I don't know whether he Bia the judge 
or not. 

Q. Well now you said you were railroaded over there? om That's right. 

Q. Do you mean by that the District Attorney wouldn't let your wit- 
nesses talk? A. He wouldn't let the witnesses talk. If he had I could have 
beat the case. , 

Q. How did he keep them from talking, that is what I am trying to 
find out? A. He just wouldn't let them get on the stand. 

Q. Well did your lawyer call them? A. My lawyer talked to the 
Commonwealth Attorney and told him I had two witnesses and the Common- 
wealth Attorney wouldn't let them get on the stand. 

Q. Don't they have judges in Fauquier County? A. This judge came 
from Alexandria at the time being. 

Q. What was the judge's name? A. Judge Alexander. 

Q. Alexander and he came from Alexandria? A. That is right. 
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Q. And you remember his name very clearly? A. Yes. 

Q. What was the Commonwealth Attorney's name? A. Charles Stone. 

Q. Charles Stone? A. That is right. 

Q. And your attorney's name? A. Richardson. Lawyer Richardson. 

Q. Richardson. And you have no difficulty recalling those, do you? 
A. No, I don't. 

Q. Now then you said rather told His Honor and these ladies and 
gentlemen in 1949 while you were working at 1628 K Street, I think it was 
at a restaurant, wasn't it? A. That is right. 

Q. You remember that address, don't you? A. Yes, sir. 

Q. You have no difficulty in recalling it this morning? A. No, sir. 

Q. And your memory is clear on that ? A. That is right. 

Q. That is eleven years ago? A. That is right. 

Q. You said that at 2731 Sherman Avenue that you and your step - 
father Smoot got into an argument and he was going -- he told you he was 
going to send you back to the penitentiary and you jumped out a two-story 
window. Somewhere in there you say, I had thrown a knife at him another 
time. Who did you throw this knife at? A, At him. 

Q. When was that? A. At the same time he hit me by the side of 
the head with the ashtray. 

Q. When was that? A. That was in 1949. 

Q. 1949? A. That's right. 

Q. How long before this episode we are up to now about your window 
jumping business? A. It was quite a while afterwards. 

Q. It was after that? A. That's right. 


Q. So you hadn't -- now you told His Honor and the jury that you 


jumped out the second story? A. Yes, sir. 

Q. Back or front? A. Back. 

Q. Back. Was it a bedroom or bathroom window? A. Kitchen window. 

Q. And I take it then you landed in the backyard? A. I landed in the 
backyard on the concrete. 

Q. Onthe concrete. And did you suffer any broken bones? A. No, 


didn't have any fracture. 
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Q. No fracture. And you were -- you also said -- told His Honor 
and the jury that there were six panes of glass in that window and that you 
took out four with you. You have a very clear recollection as to the numbers 
of panes you took out with you as of this morning ? A. Yes, sir. 

@. And you have no difficulty in recalling? A. That's right. 

Q. Now you also said that I think an officer named Jack Curtis came 
over among other things. Is that right, on that occasion? A. I don't know 
whether he came over on Sherman Avenue or not but he was at the hospital. 

Q. And you remember that officer being there ? A. Iremember him 


because he and I were friends. 


Q. And you remember his name? A. I netieniber his name. 


Q. You remember it very clearly as of this morning and as of now? 
A. That's right. 

Q. And this was back in when? A, 1949. 

Q. Do you remember being taken over to Gallinger for a mental 
observation at the request and direction of the police officer back there 
in 1949 as of now? A. I don't remember being taken over there. 

Q. Do you remember when you got there? A, I remember that they 
asked me where was I at after I got there. 

Q. And you remember being in Gallinger? A. I remerbe® being in 
Gallinger. 

Q. And you also remember coming out of Gallinger ? A. I remember 
coming out of Gallinger. 

Q. Now you have told His Honor and these ladies and gentlemen of 
the jury that in 1953 you were over playing cards with the Raleighs'. This 
is 1953. Now what day of the week was that? What month? A. That was 
October 1953. It was on a week end but I don't know which day it was but 
it was on the weekend. 

Q. Would the date of October 31 refresh your memory at all? 

A. Lcouldn't tell you. All I know it was the last of October ona 
weekend. 

Q. And the premises where you were playing cards was located 
where? A. 1347 Girard Avenue, Northwest. 
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Q. Inthe basement? A. In the basement. 

Q. And you were over there on that occasion to visit Georgia Carey, 
weren't you? Georgia Freeman, I mean? A. I was over there visiting 
my father. My father lived over there. Georgia and I were living down 
at the Washington apartments. 

Q. Now as a result of what happened in the basement over there on 
October 31, 1953 you were convicted in this court in Criminal Case No. 
1860-53 of two counts of assault with a dangerous weapon, to-wit, a knife ? 
Isn't that right? A. That's right. 

Q. Before now Chief Judge Pine? A. That's right. 

Q. In other words, you were convicted of cutting Anderson Rollins 
and also cutting his wife, Minnie? A. That's right. 

Q. You also told His Honor and these ladies and gentlemen of the 
jury, this morning, that on June 4, 1957 you came out of jail as a result 

of that charge, isn't that right? A. That is correct. 

Q. Then you said that you came to the District of Columbia in 1948 -- 
back in '48 -- and you worked in Wheaton and then you worked in a restaurant 
and then you went back to Wheaton in 1949 until 1950 and then you went over 
to Arlington and worked for Martin Brothers as a kettle man? Is that right? 
A. That's right. 


Q. And you have a very clear recollection of that this morning and 


have no difficulty in recollecting it, do you? A. That is right. 

Q. Now then you also told His Honor and these ladies and gentlemen 
that you went back to Maryland on another construction job in 1952 with 
the D. C. Roofing Company and then you worked as a landscaper until you 
got in trouble in 1953. Now do you recall that very clearly this morning 
too, don't you? A. That's right. 

Q. You have no difficulty recollecting? A. That's right. 

Q. I want to show you, if I may, sir, Government's Exhibit 5, and I 
ask you first of all whether or not this is your handwritten signature on 
the first page thereof, whether or not it is your handwritten signature on 
the last page, page two thereof? A. That's right. 
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Q. And you wrote your name on both papers? Is that right ? A. At 

this page I was nervous and intoxicated. On this page I had somewhat 
more of myself. 

Q. You mean that when you wrote H. S. Carey on the front page, you 
said you were nervous and intoxicated but when you wrote it on the last page 
spelling out Herbert S. Carey, you had somewhat more of yourself? Is that 
right? A. More calm. 

Q. Now did you sign the first page and the second page at or about 


the same time? A. I don't know. 


Q. Well now before you signed either page of Government Exhibit 5, 


this statement here, did the police officer, Bernard Kelly, the officer you 
heard testify here earlier in this case last week, did he read this to you 
or did you read it to yourself? A. He read it. 

Q. He did? And I want to ask you now if I may, sir, there is an in- 
sertion on this front page in the paragraph beginning, during the early part 
of the day. Now the insertion in pen and ink is the word Herb and out to the 
side is the letters in caps. H. S.C. 

Is that your handwriting that H.S.C.? A. No, sir. 

Q. I beg your pardon? A. No, sir. 

Q. You did not put H. S.C. down there? A. No, sir. 

Q. Do you know who did put it down there? A. No, sir. 

Q. Now do you know when this word Herb was put in there? A. No, 
I don't. 

Q. You have no recollection of that? A. No recollection of it. 

Q. Now before you signed this paper -- I do not mean to repeat 
myself -- ifI do, Iam sorry. Did the officer read this to you? A. He did. 

Q. Bernard Kelly? A. Bernard Kelly. : 

Q. And prior to the time that Bernard Kelly had read this paper to 
you, the contents of Government's Exhibit No. 5, Officer Bernard Kelly, 
had not promised you anything, had he? A. He didn't promise me anything. 

Q. And he hadn't used any physical force of violence on you, had he? 
A. No, he didn't. 
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Q. He treated you as you expected to be treated, he treated you nice- 
ly, did he not? A, He told me if I had any statement to make, to make it. 


Q. Did he use any violence -- no violence? A. No, no violence, no, 

sir. He also told me of my constitutional rights. 

Q. He did? A. Yes, sir. 

Q. What did he tell you in that regard? A. That anything I said could 
be used against me. 

Q. And you clearly understood that ? A. Iclearly understood it. 

Q. And when Bernard Kelly told you of your constitutional rights 
and that anything you said could be used against you, where were you? A. I 
don't whether I was at headquarters or whether I was at the precinct. It 
must have been at headquarters. 

Q. Over here at the homicide office. Right across the street here at 
Indiana Avenue? A. I can't be sure. 

Q. Well, in any event you clearly understood Bernard Kelly when he 
was telling you of your constitutional rights and that anything you said could 
be used against you? A. That's right. 

Q. Did Officer Kelly tell you of your constitutional rights before or 
after you signed your signature or name on the bottom of the first page and 
the bottom of the second page of this exhibit ? A. He told me afterwards. 

Q. Afterwards? A. What I meant he told me before I made a state- 
ment. 

Q. And with that in mind you told him what had happened that night, 
did you not? A. Itold him as far as I knew what had happened that night. 

Q. Now you understood what Officer Kelly was telling you when he 
advised you of your constitutional rights, to-wit: You didn't have to say 
anything unless you wanted to, didn't you? A. That is right. 

Q. Now was this statement read to you by Officer Kelly before you 
put your name down at the bottom of the pages here? A. It was read to me 
before I signed it. 

Q. When Officer Kelly got through reading this statement to you, who 
typed this, incidentally ? A. I don't know. He said he typed it. I don't know 
who typed it. I didn't know one officer from the other. 
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Q. Did you recognize Kelly when he was in court as having seen him 


before? A. I saw him at the inquest. 

Q. Well now you just told His Honor and these ladies and gentlemen 
of the jury that it was Officer Kelly who was the one who advised you of 
your constitutional rights? A. As far as I know he is the one. 

Q. As far as you know. And you don't know who typed this? A. I 
have no idea. I don't know whether he typed it or not. 

Q. When this was being typed where were you? A. I was seated at 
a desk. 

Q. And prior to the time that Government's Exhibit No. 5, this state- 
ment was typed, certain questions had been asked you, had they not? A, Yes, 
sir. 

Q. And you had given certain answers? A. Yes, Sir. 

Q. And those questions and answers were about what had transpired 
about the premises on Irving Street earlier that evening? Is that correct ? 

Q. Now then in this statement, sir, it says in part, during the -- 
incidentally what time was it when you walked down the front steps, the 
stairs from the second floor to the first and saw Mrs, Butler? A. I don't 
have any idea what time it was. 

Q. And did you recognize Miss Mamie Stokes the last jeay who 
testified in the Government's case, the next door neighbor? A. She was 
the next door neighbor. 

Q. Did you recognize her? A. I had seen her a number of times. 

Q. Now Miss Stokes said she looked across there and saw you and 
Georgia Lane Freeman Carey and this body of Beulah Butler slumped down 
in the door and it was about 8:00 o'clock. 

Is that according to your recollection? A. I have no idea what time 
it was. 

Q. None whatsoever? A. None whatsoever. 

Q. Now you said here Miss Butler picked up a bicycle pump and hit 
me in the head with it and showed a laceration on the front of your head. 
Did you tell the police that? A. I told the police that. 
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Q. You also said above that -- here is the question so you will get 


the context -- By Bernard Belly: Now Herbert Samuel Carey, tell me in 


your own words what occurred which resulted in this stabbing? And then 
he says the statement was interrupted at 11:55 P.M. because you requested 
to go to the bathroom. Do you recall that, sir? A. I asked him to go to 
the bathroom. 

Q. And you went? A. Yes, sir. 

Q. And you recall doing that , making that request, do you not? 

A. That is right. 

Q. That is not quite answering my question. You recall that as of 
today that you did it? A. I recall it. 

Q. All right and you went to the bathroom and came back? Is that 
right? A. That's right. 

Q. Now it goes on to say here and these are supposed to be your 
words, sir. During the early part of the day, May 19, 1960, I don’t know 
what time it was but it was light. She told Georgia, my wife, to get out of 
the house, that she didn't want her in there any more. 

Now, did you tell Officer Kelly that? A. That is the statement that 
I made. 

Q. It is? So the answer to my question would be yes? Is that right? 
A. That is right. 

Q. Now it goes on to say here, I was working on a bicycle out on the 
back porch. Did you tell Officer Kelly that? A. That's right. 

Q. She came out to where I was working on the back porch and she 
told me that sne wanted Georgia to get out of the house and stay out. Did 
you tell that to Officer Bernard Kelly? A. Itold Officer Kelly that. 

Q. It also goes on to recite in the statement I told her that Georgia 
was my wife and as long as I stayed there she, Georgia, would stay there. 

Did you tell Officer Kelly that, sir? A. I told him that. 

Q. Then it goes on to say that Mrs. Butler picked up a bicycle pump 
and hit me in the head with it and you showed a laceration. Did you tell 
them that and show a mark on your head? A. I did, sir. 
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. You showed it tothem? A. Yes, sir. 
. How many stitches were put in the head? A. None. 
. No stitches at all? A. No, sir. 

Q. Now it goes on here, sir, I then told her that I was going to kill 
her but I didn't know that I was going to do it then. Did you tell Officer Kelly 
that? A. I told Officer Kelly and I told other people that too. I told my 
stepfather that but I never done it. It didn't mean anything. It is just a 
byword, a slang word, a slogan some people have of saying things. 

Q. You mean you have a byword or a slang or a slogan of telling 
people that you are going to kill them? A. Ihave told my stepfather -- it 
is just a byword but it doesn’t mean anything. I have told my stepfather 
and other people but it doesn't mean anything at all. It is just a word. 

Q. Well to get it clear so there will be no mistake about it. I want 
to know what actually -- did you or didn't you tell Officer Kelly this ? This 

is from the statement: I then told her I was going to kill her but I 
didn't know that I was going to do it then? Did you tell him that or not? 
A. I told him that. 

Q. You did? A. But I had no intentions of doing what I said. 

Q. And did you tell Officer Kelly that you had no intentions of doing 
what you said? A, Itold him that I didn't want to harm the woman. 

Q. Did you tell Miss Butler up there on the second floor after you 
were hit in the head with this bicycle pump, I am going to kill you? A. I 
have no recollection of that. 

Q. And yet at the time a little later on that evening, you say that 
you told Officer Kelly that you in fact had told Miss Butler up on the porch 


after you were hit in the head, I am going to kill you but I didn't know I was 


going to do it then? A. I have no recollection. 
Q. Pardon? A. I told Officer Kelly that I said I was going to kill her. 
Q. Uponthe porch? A. I didn't tell him up on the porch. 
Q. Ithought about a minute ago you got through saying you just told 
Officer Kelly what you said in that statement. Since you say you didn't, I 
will ask you again: Miss Butler picked up a bicycle pump and hit me 
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in the head with it -- now this is on the second floor? A. That's right. 


Q. And then from the statement, I then told her I was going to kill 


her but I didn't know I was going to do it then. 

Now did you tell Officer Kelly that, what I have read to you? Namely; 
"T then told her that I was going to kill her but I didn't know that I was going 
to do it then’? A. IfI said it, it was just a passing word. I had no inten- 
tion of doing it. The only time I remember telling Officer Kelly anything 
was the statement I made that I said I was going to kill her. I didn't make 
any statement about killing her or anything of that sort. 

Q. You then deny that you told Officer Kelly this in this statement 
here. Ithen told her that I was going to kill her but I didn't know I was going 
to do it then. You deny you told him that? A. Ideny I told him that because 
I don’t remember telling him that. Not in that part, no. 

Q. Well now is it you don't remember telling him or do you deny that 
you told him that? A. Idon't remember that. 

Q. You just don't remember telling him that? A. I don't remember 
telling him that. 

Q. Now insofar as you know you have never had any dealings with 
Bernard Kelly prior to that time? A. I had never seen him before. 

Q. And you had no reason to think or suggest as to why Officer Kelly 
would come down here and say that you told him what is in this statement 
if you hadn't told him, do you? 

MR, CASEY: I object, Your Honor, that is argumentative. He says 
he doesn't remember. 

[BY MR, LOWTHER: ] 

Q. Now then you know of no animosity between yourself and Officer 
Kelly, do you? A. No, I don't. 

MR. CASEY: ‘Same objection, if the Court, please. 

THE COURT: The Court sustains the first objection but the second 
objection is overruled. 

{BY MR. LOWTHER:] 


Q. Now the statement goes on to say, sir, there is a porch outside 


217 
of my room on the second floor rear and that is where I was fixing the 
bicycle. Did you tell Officer Kelly that? A. I told Officer Kelly I was 
working on a bicycle. 

Q. No, Iam asking you, if you will listen, please, if you don't mind, 
sir. This is in the statement: There is a porch outside of my room on 
the second floor rear and that is where I was fixing the bicycle. Did you 
tell him that, sir? A. That is what I told him. 

Q. It goes onto say: After she hit me she went downstairs. Georgia 

and I then came downstairs and Miss Butler was standing at the 
front door. I walked up to her and I told her that I was going to kill her. 
I had my knife in my pocket. Now did you tell Officer Kelly that, sir? 
A. As far as Ican remember I told him that. : 

Q. That is the exact truth, is it not? A. That is true. 

Q. Now where were you -- apart from the statement now, Govern- 
ment's Exhibit 5, now where were you and where was Miss Butler when 
you said to her downstairs at the front door, Iam going to kill you? 

A. She was in the front door. 

Q. How far away from her were you? A. Standing right in front 
of her. 

Q. I mean what distance between youand her? A. About an arm's 
length. 

Q. Anarm's length. And were you facing her at thistime? A. I 
was facing her. 3 

Q. Was she still in the position like you first described, with the 
right arm up on the jamb and the left arm on the hip, or had she changed 
positions with you in front of her? A. She still kept the same position. 

. With her arm on the jamb, the right arm, and left arm on the hip? 

. That's right. 

. And you were standing infront of her? A. That's right. 

. Now then her back would be against the door jamb? Is that 
right? A. Not quite. 

Q. Not quite? And were you directly in front of her?) A. Ihad to 
walk around her to come in front of her. 


Q. Now at the time that you said, Iam going to kill you, where was 
the knife? A. In my pocket. 

Q. And where was your wife, Georgia Lane Carey? A. She was 
still in the hallway. 
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Q. Inthe hallway? A. Yes. 

@. Where? How far away was she? A. She was behind me. She 
hadn't got all the way down the stairs. 

Q. She hadn't gotten to the bottom of the steps ? A. All the way to 
the bottom of the steps. 

Q. In other words, she was in the process of coming down? A. She 
was in the process of coming down. 

Q. But she was still on the stairs, however? A. About the last step. 

Q. Now when you said to the lady now dead, Miss Butler, I am going 
to kill you, was she still in the position with her right arm up on the door 
jamb and her left arm on her hip? A. She was still in the same position 
because she didn't believe that I was going to do anything to her. 

Q. Pardon? A. She was in the same position because she didn't 
believe that I was going to do anything to her. It was just a saying. AsI 
told you before it was just something I said. 

I had no intention of doing what I done. It is just a word I used often. 

Q. Well now how many times before had you told Miss Butler that 
you were going to kill her? A. That was my first time. 

Q. Your first time? A. My first time of ever saying anything like 
that to her. She had no idea that I was going to harm her when I came, 
nothing at all, when I came up to the house that night. 

Q. Now when you told His Honor and these ladies and gentlemen of 
the jury that she, the dead woman, didn't have any idea you were going to 
harm her as you came out of the house that night. You don't know what 
was going on in that lady's mind, do you? A. No,I don't. 

Q. Did she say anything to you after you stabbed her? A. She didn't 

say one earthly thing. 

Q. She was unable to speak? A. She didn't say anything. 

Q. Nothing? A. That's right. 


Q. Where was Georgia Lane Freeman Carey, your wife, when you 


were struck in the head with this bicycle pump upstairs ? A. I don't know 
where she was. 


219 


Q. This was on the porch, I take it? A. It was on the porch. 

Q. Now you have said that I think in your direct examination this 
morning, that I don't want to misquote you, you used the word, I think you 
said or maybe Mr. Casey said in his question, that blows were rained on 
you? Did you use that language? Or did I misunderstand you? A. You 
misunderstood me. 

Q. How many times were you hit with this bicycle pump upstairs ? 

A. I wouldn't know because after the first lick I tried to duck the rest of 
them. 

Q. Did you try to get the pump away from her? A. Ididn't have a 
chance, she was slinging them too fast. 

Q. And she just suddenly stopped slinging them? A. Suddenly stopped 
and turned around and walked on out of the room. 

Q. And had you said anything to her up there to make her stop? A. I 
didn't say anything to her. : 

Q. Had she said anything after she started hitting you with this bicycle 
pump? A. Not that I know of. 

Q. And all of a sudden after landing these blows on you, just suddenly 
stopped and turned around and walked away? A. That's right. 

Q. Now the blow on your head that took effect was the one in front 
that you got no stitches for? Is that right? A. That's right. 


Q. Now what time in the evening was that as best you recall ? A. I 
don't. , 

Q. Was it light out or dark out? A. I couldn't rightly say. Dusk. 

Q. Dusk. And you say that thereafter you came downstairs? A, That 


is right. 

Q. Now isn't it a fact that you went and washed the cut on your fore- 
head or head, to get the blood out of it? A. I went to the bathroom and ran 
some water through my hand. 

Q. Where is the bathroom? A. Next door to my room, 

Q. And you say you went in and ran some water on your head ? 

A. That is right. 
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Q. That means that you came from the porch on to your room and 


from your room to the bathroom? A. Straight on through. 

Q. Where was Georgia Lane Freeman Carey at that time? A. I don't 
know. She was in the house but I don't know where she was. 

Q. Did you see her in your room as you went through? A. I didn't 
take time to look. I was trying to get this blood out of my face. 

Q. You went into the bathroom, did you not? A. That is right. 

Q. Did you wash your face? A. I didn't wash nothing. I just turned 
the water on in the spigot and ran it through my hands and went on down- 
stairs. 

Q. Now you said to Mr. Casey this morning, I think, sir, when he 
asked you as to how much time elapsed between the time that you were hit 
with the bicycle pump upstairs and the time that you went down to the front 
door -- 

Indulge me a moment, if you, please, sir. Excuse me. 

Q. Ihave a recollection -- I may be wrong, that you said it was two 
or three minutes? A. That's right. 

Q. So between the time that you were -- the blows ended that Miss 
Butler was hitting you with the bicycle pump -- by the time you got down 
to the front door two or three minutes had elapsed? Is that right? A. That's 
right. 

Q. And in that two or three minutes time did you have a hat on out 
there on the back porch when you were fixing that bicycle? A. I don't 
know, sir. 

Q. You had a hat on when you were leaving the house, didn't you? 
A. Yes, sir. 

Q. Acap? A. Yes, sir. 

Q. When did you pick that up? A. I hung my cap on the dresser -- 

Q. Beg your pardon? A, I hung my cap on the dresser and I could 
snatch it up and keep right on going. 

Q. Well Iam trying to find out now, did you snatch it up before or 
after you washed your head? A. Before. 
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Q. In other words, you grabbed your hat on your way through your 
room to the bathroom? A. Stopped in the bathroom and ran water through 
my head, put my cap back on and kept on out the door. 

Q. Now this room of yours was on the second floor, is it in the front 
of the house or the rear? A. In the rear. 

Q. And do the stairs from the first floor lead -- in other words, how 
many steps would you say are there, offhand? A. About twelve or fifteen. 

Q. And with relation to the top of the steps, that is the steps where 


they come to the second floor, how far away from the beginning of the steps 


into your room? A, It is a short hallway. 

Q. Can you pick out something and make believe -- let us put it 
this way -- the doorway of the bathroom, make believe you are standing 
where you are sitting today, the doorway of the bathroom, can you pick out 
something for His Honor and these ladies and gentlemen that represents 
the distance between the doorway and the bathroom and the head of the 
stairs that you had gone down? A. It isa short. It is approximately where 
the third juror is sitting. 

Q. You mean the lady with the light green --? A. No, the dark. 

Q. You mean the lady here? A. Yes. 

Q. All right. Now was your knife on your person, was it in your 
pocket when you were upstairs? A. My knife was in my pocket at all times. 

Q. Now when you got downstairs to the front door with the lady in 
the position that you described as Miss Butler, what was the first thing you 
said to her? A. I can't rightly say. 

Q. Did you say anything to her before you said, I am going to kill you? 
A. I didn't, not that I know of. 

Q. In other words, the first thing that you said to her was, I am going 
to kill you? A. As far as I know it is the first thing. | 

Q. Yes. After the time that you said to her, I am going to kill you, 
the lady, Miss Butler, who is now dead, hadn't said word one to you down 
there at the front door had she? A. She hadn't said anything. 

Q. Nothing? A. No. | 
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Q. Now then you say she had a low cut dress on her? A. That's right. 

Q. Could you see these bills? This money as this lady was standing 
there with her arms in the position you described them before you stabbed 

her? A. I didn't see that until after she slumped down in the door. 

Q. How long a time were you at the front door before you said to this 
dead lady, I will kill you or Iam going to kill you? A. It wasn't any time. 

Q. You said it as soon as you got there? A. I walked around to the 
front of her and said the statement at the same time I said. 

Q. Well now you were facing her when you said I am going to kill you? 
A. I was facing her both times. 

Q. You were facing her both times? What do you mean by that ? 

A. When I said the statement and when I plunged the knife in her. 

Q. In other words, when you said I am going to kill you and when you 
stabbed this lady, you were facing her both times? A. That is right. 

@. Was she looking at you? A. She were. 

Q. Looking at you in the eyes? A. Not in the eyes, just looking at me. 

Q. Just looking at you? A. That's right. 

Q. Suppose, if you will, please, tell His Honor and these ladies and 
gentlemen of the jury, if you will please, what tone of voice did you use 
when you said to this lady down there at the front door, Iam going to kill 
you? A. I don't know what tone of voice I used. 

Q. Now you have told us up to this time that at the time you said to 
this lady, I am going to kill you, this knife was in your pocket? Is that right ? 
A. That is right. 

Q. And it was closed. That is right. 

Q. So that after you said to this lady, I am going to kill you, you took 
the knife, Government's Exhibit No. 1, out of your pocket, didn't you ? 

A. Yes, sir. 


Q. Now at the time you reached into your pocket, I take it you reached 


in with your left hand, didn't you? A. Yes, sir. 
Q. And the knife was in your left pocket? A. That's right. 
Q. When you felt the knife in your pocket after you said to this lady, 
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I am going to kill you -- you did feel it in your pocket, didn't you? A. That's 


right. 

Q. When you felt it in your pocket it was closed? What I mean the 
blades were closed, weren't they? A. That's right. 

Q. They weren't open? A. No, sir. 

Q. So that you took the knife out from your pocket, didn't you ? 

A. Yes, sir. 

Q. Now how did you open this thick blade of the knife ? A. I opened 
it with one hand. 

Q. One hand? Now if you don't mind, sir, please, would you please 
show His Honor and these ladies and gentlemen of the jury. how you opened 
that blade with one hand? | 

MR. CASEY: If the Court please, that could serve no purpose on 
any issue in evidence. It is irrelevant and immaterial and is calculated 
only to incite the jury by imitating something that happened at the critical 
time. This man admits just what happened. ‘He says he took the knife out 
and that he did it. 

THE COURT: The objection is overruled. The witness may answer. 

[BY MR. LOWTHER:] 

Q. Would you do that again. I didn't see it. A. Ican do it with 
either hand. 

Q. Let us see you do it. (Witness demonstrated.) 

So you opened that knife as you just demonstrated for His Honor 

and the ladies and gentlemen of the jury, with your left hand by 
flipping it open like that? Huh? A. Yes, sir. 

Q. Now when you got this big blade out, did you hold the blade of 
the knife in your left hand as I am holding it now, with the blade up like 
that and my thumb and fourth finger or did you have it in your hand as I 
hold it now with the blade protruding from my little finger from the butt 
of my hand. A. Ican't rightly say which way I had it. : 

Q. Do you recall whether or not -- you don't know which way it was? 
A. That is right. 


224 


Q. In other words, you have no recollection now whether you used 
the knife -- well, you just don't know? A. No, sir. 

Q. How tall woman is Miss Butler? A. She is about my height. 

Q. And how old was she? A. 57. 

Q. 57? Huh? A. That is right. 

Q. Now, will you tell His Honor and these ladies and gentlemen of 
the jury, after you got this knife out and opened it as you demonstrated 
for them, how you delivered the blow that struck this lady in the chest? 

A. After I got the knife out I had it short. 

Q. What? A. Ihad it short. 

Q. What do you mean by had it short? A. I had a little bit of the 
blade sticking out. 

Q. Just alittle bit? A. And I hit and it all went in. 

Q. When you say you had the knife short do you mean that you were 
holding your left hand with just a little bit of the main blade beyond your 


finger whether it is the little finger or the fourth finger and thumb? A. I 
had it. 
Q. Like you are holding it in your hand now? A. Yes, sir, that is 


the way I opened it like that. 

Q. And that is the way you hold it as you open it? A. What I mean 
by being short, just a little bit of the blade was sticking out. 

Q. Now you have a recollection you had part of the blade protruding 
from the butt of your hand and the little finger with just a little bit of the 
blade showing? A. Like I stated, just to scare her. 

Q. Yea. Well now how much of the blade did you have showing that 
you were going to scare her with? A. I don't know how much but it wasn't 
all the blade. 

Q. Well now I want you to tell His Honor and these ladies and gentle- 

men what you did by way of strokes to get the results with the knife 
in your hand and just a little bit of this blade showing? A. I hit her just 
like that. 

Q. Will you describe it so the record can show it? As though the 
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knife were protruding from the butt of your hand and you drew your left 
hand in a downward blow? Is that what you did? A. She was standing in 
the doorway and would make her a little bit taller than Iam, by my facing 
her I hit her forehead. There was no downward motion, just straight. 

Q. Just straight? A. Just straight. 

Q. And at this time you took your knife out , how far were you, Sir, 
from Miss Butler? A. About an arm's length. | 

Q. Was she still in that position at the time you delivered the fatal 


blow? A. She hadn't moved from the time I came downstairs until I in- 


flicted that blow. 
Q. She just stood there? A. Yes. She was in a coma or a daze or 


something. 

Q. Now then the blow you inflicted you saw where it took effect 
afterwards, didn't you? A. I saw it afterwards. 

Q. Now after you had stabbed the lady, she slumped down, didn't 
she? A. She slumped right down in a sitting position. 

Q. So her feet I take it or her legs would be kinda crumpled under 
her and her back against the wall? Isn't that right? A, Not necessarily , 
she was straight up. 

Q. She was straight up? A. She was straight up in a sitting position. 

Q. With her legs out? A. That's right. 

Q. And you remember that clearly, don't you? A. I remember that 
part. 

Q. Now then after you stabbed this lady, what did you do with Govern- 
ment's Exhibit No. 1, this knife here? A. I put it back in my pocket. 

Q. And did you close it? A. I closed it. 

Q. Did you wipe it? A. I didn't wipe it. 

Q. You just closed it? A. Closed it. 

Q. And you put it back in your left pocket? A. That's right. 

Q. And you remember that clearly today, do you not?:! A. As far 

as I can remember. 


Q. I mean you just told His Honor and the jury you closed the knife 
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and put it back in your pocket. Now did you do that? A. I put it back in 
my pocket. 

Q. Andyou remember you did it? A. Idon't remember putting it 
in but I pulled it out of my pocket. 

Q. Now at that time when the dead lady had gone to the floor and in 
a straight up position, where were her legs then, toward the front door or 


were they running parallel with the front door or were they headed toward 


the stairs or where? A. She was ina slumped position, parallel straight 


inside the screen door. 

Q. And you remember that clearly, don't you? A, I had to pick 
her up. 

Q. What? A. I helped to pick her up. 

Q. Now then you and your wife Georgia Lane Freeman Carey, picked 
this lady up and carried the body , that is, to the sofa in the living room? 
Isn't that right? A. We picked her body up and took her to the studio couch 
in the dining room. 

Q. Studio couch in the dining room and you and Georgia Lane Free- 
man Carey later on put her on that couch. Isn't that correct? A. She was 

not dead when we done it. 

Q. Beg pardon? A. She was not dead when we done it. She was just 
unconscious. 

Q. She was unconscious. Well now was she bleeding? A. She was 
bleeding on the outside and that was why I went in her breast and took that 
money out. 

Q. And you put the money in your pocket? Ithink? A. That is right. 

Q. Now you recall all of that very clearly? A. I recall the money 
because I figured she wasn't hurt as bad as she was although I knew she 
had been drinking, I thought she was just passed out, although I knew she 
was cut and as soon as she regained consciousness I was going to give 
her money back. 

Q. You said you knew she was cut? A. I knew she was cut but I 


didn't know she was badly cut as she was. By her being fat up here I 
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thought it was just a puncture. I didn't know it was as bad as it was. By 
her bleeding I did take the money from her and put it in my pocket and as 
soon as she came to. I figured she was unconscious, fainted, and as soon 
as she came to I was going to give her money back. 

THE COURT: The Court will interrupt at this point and the jury will 
be excused for ten minutes. : 

AFTER RECESS 
BY MR. LOWTHER: 

Q. Now, sir, after you and your wife picked up the body of this lady 
who is now dead, did you carry it directly onto the couch? A, ‘No, sir. 

Q. Did you at any time go out into the front yard -- A. No, I didn't. 

Q. -- before? A. No, I didn't. 

Q. Did you see this lady who testified -- I think she was the last 
witness for the government -- Miss Mamie Stokes? A. I saw her on the 
porch. 

Q. When did you see her on the porch, sir? A. Right after this 
happened. 


Q@. And where were you at the time you saw Miss Stokes’? A. I was 


standing partly in the vestibule. 

Q. And had you put your knife back in your pocket by that time ? 
A. My knife was in my pocket. 

Q. And did you say anything to Miss Stokes? A. I seal saying, 
"Call the police.” 

Q. You have a definite recollection that you told Miss Stokes to call 
the police? A. I recall telling her to call the police. 

* * * * * 

Q. Now, did you also tell Miss Stokes that she, meaning Beulah Butler, 
had fainted? A. Itold the woman that Miss Beulah Butler had a heart 
attack. I didn't say nothing about faint. 

Q. Nothing about faint? A. Nothing about faint. I just said she had 
a heart attack. 

Q. When was it that you first saw and realized that you had stabbed 
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this dead lady, Beulah Butler? A. After she had slumped down in the floor. 
I didn't realize she was stabbed until after I saw the blood. 

Q. Now when did you first see the blood? A. After she slumped 
down in the floor. 

Q. And I take it that you leaned down to look at the blood after she 
slumped down? A. After she slumped down in the floor I bent over her to 
see what was wrong. I seen the stab wound. I knew that I had stabbed her. 

Q. Well now, was this stab wound in a part of her breast or her chest 

that was exposed with this dress that you say she had on? A. It was 
up in here. 

Q. What I am trying to find out for his Honor and these ladies and 
gentlemen of the jury is,can you tell us whether or not the knife that you 
used went through any part of her dress, or did it go directly into the flesh, 
the part of the flesh that was not covered by the dress? A. I can't recall. 

Q. Ibeg pardon? A. I can't recall. 

Q. In any event, when the lady slumped to the floor, Beulah Butler, 
you saw at that time when you bent down there that she was bleeding and 
that she had been stabbed? A. That is right. 

Q. And that was before you had your conversation with Miss Stokes, 
wasn't it? A. That was before. 

Q. And you told Miss Stokes, you say, that Miss Butler had had a 
heart attack? A. That is right. 

Q. Now after you told Miss Stokes that, it was then that you and your 
wife, Georgia Lane Freeman, carried Mrs. Butler's body into the couch, 
is that right? A. That is right. 


Q. Now, you have a definite memory of talking to Miss Stokes, don't 


you? A. A few seconds. 

Q. I mean, you remember? A. I remember telling her the woman 
had a heart attack. 

Q. And you have a very clear recollection? A. It isn't so very 
clear. I have enough to know she was there, for her to call the police be- 
cause the woman had a heart attack. 
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Q. Now, was there a telephone in that house ? A. In the house we 
were living in? 

Q. Yes, sir. A. There were two but they were disconnected. 

Q. Now, after you -- after Miss Butler was on the couch, how long 
did you stay in the house before you left? A. After I found out she was 
still breathing I left right out to try to call the police. Went to call at 
Fourteenth and Irving Street. Telephone booth. Both of them were occupied. 
That is when I panicked and went down to Euclid Street and told Champ 
about it. 


Q. This place that the phone booths were occupied, what sort of 
place of business is it? A. It's a book stand. 


Q. And it was open? A. It's open all the time. Phone booth is public 


phone booth. 

Q. This is at the corner of what? A. Fourteenth and Irving Street. 

Q. The phone booths are inside? A. They are on the outside. 

Q. On the outside? A. On the outside. ; 

Q. How far is it from the front door of the premises aero this 
stabbing took place over to where you say the phone booths are occupied ? 
A. Middle ways of the block. We were living in the middle ways of the 
block. The phone booths were at the corner. : 

Q. So you had a half block to go? A. Half block to go. 

Q. Was it daylight or dark out at that time? A. It was about dusk. 

Q. Were the street lights on, if you recall? A. I can't recall, 

Q. And you had left Georgia Lane Freeman Carey in the house, 
hadn't you? A. That is right. 

Q. Now, had you talked with Miss Stokes on occasions prior to the 
time of the evening that we are talking about? In other words , did you 
pass the time of day with her? A. Inever had anything to say to her. 

Q. But you knew that she lived next door? A. I had seen her next 
door. 

Q. And you apparently at least thought that she had a telephone , 
didn't you? A. That is right. | 
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Q. And you had seen Miss Stokes or at least you recall having seen 


Miss Stokes and having a short conversation with her before you and your 


wife picked that body up and took it in to the sofa in the dining room, don't 
you? A. Repeat that, sir? 

Q. Yes, sir. I say, you recall having had a conversation that evening 
after you stabbed the woman and before you took the body in to the sofa in 
the dining room with Miss Stokes, the lady next door? A. It wasa brief 
conversation. 

Q. I mean that. You say that in that brief conversation you told Miss 
Stokes that this lady, Beulah Butler, had had a heart attack and for Miss 
Stokes to call the police, didn't you? A. That is right. 

Q. Where was Miss Stokes when you spoke with her, incidentally ? 

A. I saw Miss Stokes, she was on the front porch of her house. 

Q. Of her house? And her house is 1346? A. That is right. 

Q. And the one that you were living in is 1348? A. Correct. 

Q. Is her house nearer the corner of this phone booth that you ran 
to, or walked to, or however you went there, or was your house nearer ? 

A. My house was the house nearer. She lived down below us. Next door 
below us. 

Q. Did you know any folks who lived next door, 1350, on the other 
side? A. I didn't know anybody. 

Q. Now then, did you see anyone as you went from the front door or 
from the premises 1348 Irving down to these phone booths that you have 
been talking about? A. I don't recall passing anybody. 

Q. Now, you say that these phones were busy. There were people 
talking on the phone? A, They was talking on the phone one end and pick 
it up, it would be a buzzing sound. Someone else evidently was using it some 
place else. There was a buzzing sound. 

Q. You mean you picked the phone up? A. I tried to get the police. 

Q. A pay station? A. A pay station, sometimes they are busy. 

Q. Ibeg pardon? A. A pay station, the phones are sometimes busy. 

When you pick a phone up, I have tried it often to make a call and that 
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phone will have a buzzing sound as if somebody else is using it some place 


else. 


Q. You have a definite recollection you picked this phone up in one 


of those pay stations there and it had a buzzing sound on it, is that right? 
A. I didn't say. 

Q. Did it? A. I say, when you do pick them up. 

Q. Iam talking about, did it? A. Idon't know. 

Q. Well, I understood you just to tell His Honor and these ladies 
and gentlemen of the jury that you picked the phone up and that it hada 
buzzing sound on it. A. I picked one phone up. That had a buzzing sound 
on it. 

Q. Was that a phone in the booth? A. A phone in the booth. 

Q. There are two booths? A. Three. 

Q. Two of the booths were occupied? A. Two of the booths were 
occupied. 

Q. You used the third booth and when you picked the phone up there 
was a buzzing sound? A. There was a buzzing sound. I hung the phone 
back up, went down to Euclid Street, told Georgia's father what had happened. 

Q. I want to get to the phone and the buzzing sound. You have a very 
definite recollection there was a buzzing sound on that phone? A, As far 
as Ican recall, there was a buzzing sound on it. 

Q. Didn't you just get through telling His Honor and these ladies and 
gentlemen there was a buzzing sound? A. I said as far as I can recall. 

A buzzing sound. 

Q. Now, to get from Fourteenth and Irving to where Mr. Champ 
lives at 1363, I believe it is, Euclid Street, you took what route? A. Went 
down Fourteenth Street. 

Q. You went south on Fourteenth? A. Yes, sir. 

Q. And you went down as far as Euclid? A. Went down to his house 
and told him what happened. 

Q. What Iam getting at is, you walked south on Fourteenth to Euclid, 
didn't you? A. Yes, sir. 


232 


Q. And did you walk on the east side of Fourteenth Street, Northwest, 
going south, or the west side? By that I mean, did you walk on the side of 
the street nearest Thirteenth Street or on the side of Fourteenth Street 
nearest Fifteenth? A. I walked on the side nearest Thirteenth. 

Q. You walked on the east side and you were headed downtown on 
Fourteenth? A. Yes, sir. 

Q. And you remember that very clearly? A. I partly ran down there. 

Q. Whether you walked or ran or partly ran, you remember going 
down there, don't you? A. That is right. 

Q. You have no difficulty recalling it, do you? A. No, sir. 

Q. All right. Did you see any people as you were walking south on 
Fourteenth Street that time of the evening, that Thursday evening? A. I 
can't recall. If I did, I couldn't recognize any of them. 

Q. Did you pass any stores? A. There area number of stores on 
Fourteenth Street. 

Q. Were they open, any of them? A. I can't recall. I didn't have 
but one thing in mind; that was trying to get that woman to the hospital if 
I could. 

Q. What I am trying to find out is whether or not there were any 
stores open as you were walking or partly running down Fourteenth Street 


that evening, down to Champ's house. A. I can't recall. That statement, 


my mind was a complete blank -- only one thing, that is the stabbing. 

Q. Ibeg pardon? A. My mind was a complete blank of any activity 
on Fourteenth Street other than me knowing that I had stabbed a person. 
That is the only thing that I can recall other than that. 

Q. Now, when you got down to the corner of Fourteenth and Euclid, 
I take it that you turned left? A. Left. 

Q. And did you go east on Euclid Street toward Thirteenth Street 
on the north side of Euclid or on the south side of Euclid? In other words, 
which side is Mr. Champ's house on? A. Down Fourteenth Street -- 

Q. In other words -- A. Turn the corner at Fourteenth and Euclid. 
Then you make another sharp left right into the apartment. It's right on 


the corner. 
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Q. He lives in an apartment right onthe corner? A. Right. 
Q. Now, his apartment was number three, wasn't it? A. That is right. 
Q. Is that on the second floor, the first floor, or where? A. Second 


floor front. 

Q. What time was it that you had left that apartment that day earlier, 
if you recall? A. I can't recall what time I left that apartment. 

Q. It was in the afternoon some time? A. That is right. 

Q. You recall leaving it, though? A. I recall leaving it. 

Q. Now, when you got up to the apartment did you knock on the door? 
A. I knocked on the door. : 

Q. And did Mr. Champ let you in? A. He did. 

Q. And was he there alone? A. That is right. 

Q. Does he have a phone there? A. No, he don't. 

Q. No phone. And you at that time I think said something this morn- 
ing that you -- Did you take the knife out? A. I told him what had happened. 
Took the knife out of my pocket and showed it to him. I just dropped it in 
the floor. I just dropped it in the floor. After I dropped it in the floor I 
picked it up, put it in a flower vase. 

Q. Now, after you put the knife in the flower vase, you then left the 
apartment? A. I left and went down Thirteenth and T, to the Whitelaw Hotel. 

Q. Did you walk down there? A. I caught a cab down there. 

Q. What kind of cab? A. I don't know. It was a cab. | 

Q. What route did you follow? A. I don't know which way the cab 
went. All I know, to take me to Thirteenth and T. 

Q. Where did you hail the cab at? A. On Euclid Street. 

Q. What hundred block? A. Between Fourteenth and Euclid. 

Q. Onthe corner of Fourteenth and Euclid? A. Right. 

Q. Was the cab headed south on Fourteenth? A. I couldn't rightfully 
say which way he was headed. : 

Q. Was he going toward town? A. I don't know. 

Q. In any event, the cab took you to Fourteenth and T. A. That is right. 

Q. To the Whitelaw Hotel? A. That is right. ) 
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Q. Did you go into the Whitelaw Hotel? A. I went into the Whitelaw 
Hotel, told George Washington what had happened. He told me to go and 

give myself up. Said that would be best. 

Q. Did you sign in for a room at the Whitelaw Hotel? A. I did. 

Q. What time of the evening was it that you signed in for the room at 
the Whitelaw Hotel? A. I don't know. 

Q. Well, did you sign in at the desk? A. Signed in at the desk after 
talking to George Washington. 

Q. Did you sign in at the desk for the room at the Whitelaw Hotel on 
a register? A. Ona what? 

. A form like they keep at hotels. A. A book. There was a book. 

. You put your name down? A. He put it down. 

. Washington put it down? A. No. The clerk. 

And this was after you had talked with Washington? A. That is right. 
You didn't go up to that room? A. Didn't go in that room. 

. Did you get a key to the room? A. There were a string of keys. 

. Beg pardon? A. They have a string of keys. They just open the 
door and you go in. If you happen to go out, you just come back by the desk 
and tell them and they open the door for you. 

Q. Now, can you tell His Honor and these ladies and gentlemen about 
what time it was when you talked with Mr. Washington down there at the 
Whitelaw Hotel and you signed in and soon? A. I don't have no idea what 
time it was. It was early night, I guess. I don't know what time it was. 

Q. And you then left from there and you went back up to Mr. Champ's 
place? A. Left from there and went to Seventh and T. I didn't stay in the 
room at all. I left there and went to Seventh and T. 

Q. Now, as you were going down in the cab, did you tell the cab driver 
what had happened and ask him to look for a police cruiser? A. No, I didn't. 

Q. Is there a telephone in the Whitelaw Hotel? A. As far as I know 


there is. 


Q. Did you inquire whether there was one there? A. No, sir. I was 


too shocked. Too panicky to realize what -- 
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Q. Now, you then went from there to Seventh and T. What did you do 
down there? A. The fellow have a restaurant down there I went to school 

with, I went to talk to him but he wasn't there. I left there. 

Q. Was the restaurant open? A. It was open. 

Q. What is the name of the restaurant? A. Seven Keys. 

Q. Seven Keys at Seventh andT? A. Keys. | 

Q. Beg pardon? A. The name is Keys. 

Q. You went inthere? A. I went in there and inquired about the boy 
and he wasn't there. 

Q. And you have been there before, Itake it? A. No, I haven't. I 
used to see the place. Used to talk to me at Seventh and T every morning 
when I would go down there and go to work. I would see his place at Seventh 
and T. 

Q. Did you inquire of anyone in the restaurant at Seventh and T whether 
or not there was atelephone in there? A. No, I didn't. 

Q. How did you get from the Whitelaw Hotel down to Seventh and T? 
A, Walked. | 

Q. Ibeg pardon? A. Walked over there. 

Q. And what route did you follow? A. Iwent up T Street 


Q. You mean you went east on T Street over to Seventh Street ? 
A. Right. 
Q. Is this restaurant that you speak of right on the corner of Seventh 


and T or right near the corner? A. Next to the corner. 

Q. Were there people in the restaurant? A. A few. 

Q. And when you left Seventh and T, the restaurant down there, you 
then went from there back to Champ's did you not? A. That is right. 

Q. And that would be back at 1363 Euclid Street, Northwest? A. Right. 

Q. All right. How did you get from Seventh and T back to 1363 Euclid 
Street, Northwest, where Champ lives? A. Caught a cab. 

Q. And where did you catch the cab? A. Caught the cab on Seventh 
Street. 

Q. And it took you, I take it, out T Street and then north on Fourteenth, 


or how? A. I don't know how the route was. 
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Q. You don't? A. No, sir. 

Q. And did you tell the cab driver what had happened and for him to 
look for a police cruiser? A. I didn’t have -- 

Q. Ibeg pardon? A. I didn't tell the cab driver anything. I just 
wasn't myself. I couldn't think straight or anything. 

Q. Now, when you got back to Champ's the police officer was there, 
wasn't he? A. That is right. 

Q. Now then, did the cab leave you off in front of the apartment? 
When you got back to Mr. Champ's place of residence? A. I can't right- 
fully say. All Itold him, to take me to Euclid Street. 

Q. Now, after the officer, who was Sergeant Frye -- you recognized 
him when he testified, didn't you? A. Yes. 


Q. When did you purchase this half pint of liquor that you were talking 


about this morning on direct examination? A. Purchased this -- 

Q. Iam talking about the one after this lady was stabbed now. A. I 
got that at Seventh and T. 

Q. You got that in the restaurant? A. Not in the restaurant. A place 
around there. 

Q. Ibeg pardon? A. It's a little place around there, in an alleyway. 

Q. What? A. It's a little place around there in an alleyway. A guy 
sells liquor. Bootleg. 

Q. It was past the hours of the liquor stores, which on Thursday 
night would be nine o'clock, isn't that right? A. That is right. 

Q. When you got that half pint, around in the alley near Seventh and 
T, is that right? A. That is right. 

Q. Now then, how much did you pay for that half pint? A. A dollar 
seventy-five. 

Q. And how much money had you when you left the house of Beulah 
Butler after the lady had been stabbed? A. I don't know. I had some of 
my own and I had hers. 

Q. How much of your own did you have? A. Idon't know. I had 
around twelve or thirteen dollars. 
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Q. What denominations were the bills of your own money, if you recall? 
A. I wouldn't rightfully know. 

Q. Do you recall whether there was a ten and two ones or two fives 
and two ones, or what of your own money? A. I can't say because I was 

paid off that morning. He gave me two five-dollar bills and four 
one-dollar bills. I already had some from the previous day. 

Q. How much did you have from the previous day? A. About six 
dollars. 

Q. So the beginning of the morning , after you had been aid off, you 
had a total of two fives, four ones, six dollars -- that would be about twenty 
dollars? A. That is right. 

Q. The six dollars that you carried with you from the previous day, 
what denominations were those bills? A. Most of those were change. 


Q. You mean silver? A. Yes, sir. 
Q. Six dollars in silver? A. Not all of it. I said most of it. 


Q. Was this a half pint that you got down at Seventh and T? A, That 
is right. 
Q. And do you recall what the label was ? I mean, what trade name 
it bore? A. No, I don't. | 
Q. Was it liquor? A. Whiskey. 
Q. Whiskey. When you got back up to Champ's the second time, and 
Officer Frye placed you under arrest, you placed that half pint, I 
think, on a table or something up there, didn't you? A, That half of pint 
was in my pocket. He asked me did I have anything in my pocket. I told 
him yes, I got a half pint of whiskey in my pocket; that I was going to take 
a drink. He said, well, I couldn't take a drink because the lieutenant was 
coming up. I took a drink, half the half a pint; poured it in a'glass; drank 
it; put the bottle in the drawer. But I still haven't seen the lieutenant yet. 
Q. You say that you took a drink of half of the half of pint? A. Yes, sir. 
Q. This was after Officer Frye arrested you? A. After he caught me. 
Q. And up to that time -- I mean, after you bought that half of pint 
at Seventh and T and up to the time you say you took this drink, a half of the 
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half a pint, you hadn't had anything out of that bottle? A. I hadn't had 
nothing out of that bottle. 

Q. You had been carrying it with you? A. I got it at Seventh and T 
and caught a cab and went to Euclid Street. The only time I broke the seal 
was at Euclid Street. 


Q. Where was this money that you had removed from the person of 


Mrs. Butler when you went into Champ's this second time and Officer 
Frye arrested you? A. I had that in my pocket. 

Q. Which pocket? A. My left-hand pocket. 

Q. Where was your money that you had at the beginning of the day ? 
A. [had that in my left-hand pocket also. 

Q. Now, after the officer told you that you were under arrest, 
practically immediately after, some other police officers came there, didn't 
they? A. Some more came in there. 

Q. And among them, I think, was the sergeant who testified, Sergeant 
Herman Payne; isn't that right? The heavy set gentleman? A. I don't 
remember seeing him at Champ's. 

Q. You don't? You don't? You remember seeing him at No. 10 
Precinct; isn't that right? A. That is right. 

Q. And you remember that clearly? A. The only ones I remember 
taking me to the Precinct was this Officer Southcomb and Sergeant Frye. 

The others I don't even remember seeing until after I got through at 
No. 10 Precinct. 

Q. You remember going from Champ's up to the precinct, don't you? 
A. I remember that. 

Q. When you got up to the precinct you were searched, weren't you? 
A. They asked me about, did I have anything , before I left Champ's. That 
is where the money was turned over; at Champ's. 

Q. Ibeg pardon? A. The money was turned over at Champ's; not 
at the precinct. 

Q. Now, how much money did you turn over tothem? A. I turned 
over nineteen one-dollar bills and three five-dollar bills. 
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Q. That would be a total of twenty-four dollars? A. That would be 
a total of thirty-four dollars. 
Q. Iam sorry. Nineteen and three fives, Thirty-four dollars. 


Now, how much money was it that you removed from the person of 
Mrs. Butler? A. I can't rightfully say because I don't know. 

Q. Well now, did you tell the police, sir, in this statement , Govern- 
ment's Exhibit No. 5, as follows: 

"Question: Do you know the amount of money you took? 
‘Answer: As far as I know it was $44, all one-dollar bills.” 

Did you tell Bernard Kelly that? A. That is what I said: as far as 
I know. 

Q. Well now, did you tell him that it was $44? A. I told him as far 
as I knew it was $44. 

Q. And did you tell him that it was one-dollar bills ? A. That is 
right. All one-dollar bills. 

Q. Did you look at this money that you took from her person after 
you took it? A. I had to look at it to see whether it was bloody or not. 

Q. Couldn't you see whether it was bloody before you took it? 
A. Some of it was bloody. A big ball. All of it wouldn't get bloody. 

Q. I mean, was this money balled up? A. No. The way she had it 
wrapped up, she had it wrapped up and folded. | 

Q. Wrapped up? A. Folded half way and wrapped up. 

Q. Wrapped up in what? A. Some kind of cloth. Handkerchief or 
something. 

Q. You mean that the money this lady had on her ‘Gest was wrapped 

in acloth? A. Wrapped in a cloth. The cloth was bloody. I put the 
cloth -- the money out of the cloth, the money in my pocket. 

Q. What did you do with the cloth? A. I don't know where I put the 
cloth. 

Q. Was Mrs. Butler in the habit if you know of carrying money -- she 
had it pinned to her, to part of her undergarments? A. No, she didn't. She 
was in the habit of carrying money in her breast like that. 
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Q. I mean like that -- I don't mean to be indelicate here, sir. Did 
she have it inside of her brassiere, or where? A. No, sir. She had it 
just in front of her dress. 

Q. Just in front of her dress. And it was in? A. Folded up, wrap- 
ped up, just stuck down in front of her dress. That is all. 

Q. And you took the money out of this piece of cloth that was bloody 
and you put the money in your pocket? A. That is right. 

Q. Now, did you count it before you put it in your pocket? A. I 
counted it to see how much it was. 

Q. And how much was it? A. I can't rightfully say. 

Q. Where did you count it? A. I counted it down at Champ's. 

Q. Down where? A. Down to Champ's. 1363 Euclid Street. 

Q. Did you count it down to Champ's when you went from 1348 
Irving Street the first time down to Champ's -- It must have been the first 
time, wasn't it? A. I didn't count it the first time. 

Q. When did you count it down at Champ's? A. The first time I 
counted it was when I gave it to the officer. I counted it out -- the second 
time. The first time I counted it was down at Whitelaw Hotel when I was 
talking to George Washington. 

Q. You counted the money then? A. But I don't know how much it was. 


Q. Now, where were you and Washington when you were counting this 


money down at the Whitelaw Hotel? A. I don't know where he was. 
Q. Did you count it in front of him? A. No,I didn't. 
Q. Where were you when you counted it down at the Whitelaw? A. I 


was in the lobby of the Whitelaw Hotel. It wasn't nobody around as far as 
I know. 
Q. Was this before or after you had your conversation with Washing- 
ton? A. It was after I had my conversation with Washington. 
Q. You have a very clear recollection that you counted the money ? 
A. I counted the money. 
Q. How much? A. I don't know how much money it was. 
Q. Was it $44? A. I couldn't say $44. 
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Q. Then you say you counted it a second time? A, That is the time 
I gave it to the police officer. 

Q. And you counted it before you gave it to the police officer ? A. I 
told him how much it was. 

Q. Didn't you just say you counted it before you gave it to the police 
officers? A. That is right. 

Q. Where was that, sir? A. At Euclid Street. 

Q. In Champ's place? A. That is right. 

Q. And you gave it to which officer? A. I don't know which one it 
was but I gave it to one of them. 

Q. When you counted the money how much was it? A. Nineteen one- 
dollar bills and three fives. 

Q. And now, was the money bloody? A. Some of it was bloody , 
around the edge. ! 

Q. Beg your pardon? A. Some of it was bloody on the edges. 


Q. On the edges? Was any of it bloody on the face of the bills ? 
A. No, sir. 


Q. Just on the edges? A. I took it out before it could get bloody. 
There was enough blood on it to get on the edges. If it stayed: a little longer, 
it would have been soaked. 

Q. Ihave got a recollection -- I may be wrong -- that during direct 
examination by Mr. Casey this morning he asked you some question as to 
where this money was bloody and I thought you gave an answer the money 
was bloody on the outside of one of the bills where it was rolled. That is 
not right then? A. I don't know. 

Q. What? A. Some of the money -- I changed some of the money 
because it was too much of a roll to carry around in my pocket. 

Q. Where did you change it? A. I changed it at the Whitelaw Hotel; 
as far as I remember. : 

Q. How much money did you change at the Whitelaw Hotel? A, I 

gave the man fifteen one-dollar bills and asked him for fives. I'd 
gave it back to her as soon as she regained consciousness. It was too much 


to be carrying around in my pocket as it is. 
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Q. I mean like that -- I don't mean to be indelicate here, sir. Did 
she have it inside of her brassiere, or where? A. No, sir. She had it 
just in front of her dress. 

Q. Just in front of her dress. And it was in? A. Folded up, wrap- 
ped up, just stuck down in front of her dress. That is all. 

Q. And you took the money out of this piece of cloth that was bloody 
and you put the money in your pocket? A. That is right. 

Q. Now, did you count it before you put it in your pocket? A. I 
counted it to see how much it was. 

Q. And how much was it? A.I can't rightfully say. 

Q. Where did you count it? A. I counted it down at Champ's. 

Q. Down where? A. Down to Champ's. 1363 Euclid Street. 

Q. Did you count it down to Champ's when you went from 1348 
Irving Street the first time down to Champ's -- It must have been the first 
time, wasn't it? A. I didn't count it the first time. 

Q. When did you count it down at Champ's? A. The first time I 


counted it was when I gave it to the officer. I counted it out -- the second 


time. The first time I counted it was down at Whitelaw Hotel when I was 
talking to George Washington. 

Q. You counted the money then? A. ButI don't know how much it was. 

Q. Now, where were you and Washington when you were counting this 
money down at the Whitelaw Hotel? A. I don't know where he was. 

Q. Did you count it in front of him? A. No,I didn't. 

Q. Where were you when you counted it down at the Whitelaw? A. I 
was in the lobby of the Whitelaw Hotel. It wasn't nobody around as far as 
I know. 

Q. Was this before or after you had your conversation with Washing- 

ton? A. It was after I had my conversation with Washington. 

Q. You have a very clear recollection that you counted the money? 
A. I counted the money. 

Q. How much? A. I don't know how much money it was. 

Q. Was it $44? A. I couldn't say $44, 
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Q. Then you say you counted it a second time? A. That is the time 
I gave it to the police officer. 
Q. And you counted it before you gave it to the police officer? A. I 


told him how much it was. 


Q. Didn't you just say you counted it before you gave it ie the police 
officers? A. That is right. 

Q. Where was that, sir? A. At Euclid Street. 

Q. In Champ's place? A. That is right. 

Q. And you gave it to which officer? A. I don't know which one it 


was but I gave it to one of them. 

Q. When you counted the money how much was it? A. Nineteen one- 
dollar bills and three fives. 

Q. And now, was the money bloody? A. Some of it was bloody , 
around the edge. | 

Q. Beg your pardon? A. Some of it was bloody on the edges. 

Q. On the edges? Was any of it bloody on the face of the bills? 

A. No, sir. 

Q. Just on the edges? A. I took it out before it could get bloody. 
There was enough blood on it to get on the edges. If it stayed a little longer, 
it would have been soaked. 

Q. Ihave got a recollection -- I may be wrong -- that paving direct 
examination by Mr. Casey this morning he asked you some question as to 
where this money was bloody and I thought you gave an answer the money 
was bloody on the outside of one of the bills where it was rolled, That is 
not right then? A. I don't know. 

Q. What? A. Some of the money -- I changed some of the money 
because it was too much of a roll to carry around in my pocket. 

Q. Where did you change it? A. I changed it at the Whitelaw Hotel; 
as far as I remember. | 

Q. How much money did you change at the Whitelaw Hotel? A. I 

gave the man fifteen one-dollar bills and asked him for fives. I'd 
gave it back to her as soon as she regained consciousness. It was too much 


to be carrying around in my pocket as it is. 
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Q. Now when you asked the man at the Whitelaw Hotel to change 
the fifteen one-dollar bills and for him to give you three fives, did he give 
you the three fives? A, He gave me the three fives. 

Q. Was any of these three fives that you gave him bloody? A. No. 
In fact I didn't give him the three fives. I gave him fifteen ones. 

Q. Iam sorry, sir. Any of those bloody? A. Not as I know of. I 
couldn't tell. 

Q. Well now, what was your purpose in changing fifteen one-dollar 
bills into three five-dollar bills? A. I was going to change it all. AsI 
stated, the bulk of the money was too much to be carrying around in your 
pocket. It made too much of a bulge. I broke it down to large bills in order 
when the woman gained consciousness I would give it back to her. I'd told 
her I took it and had it changed in big dimensions. 


Q. Now, you remember clearly asking this man down at the White- 


law Hotel to give you three five-dollar bills for fifteen ones, don't you? 

A. asked him did he have -- did he want any ones. He asked me 
how many did I have. Itold himI had a whole lot; I don't know how many. 
He said, "I can use about fifteen.” I gave him fifteen one-dollar bills. 

He gave me three five-dollar bills in return. 

Q. Did you pay for the room? A. I paid for the room. 

Q. How much? A. Two dollars sixty cents. 

Q. Who did you give that money to? A. I gave it to the hotel clerk. 

Q. You recall what the cab fare was from Euclid Street when you got 
the cab to go down to the Whitelaw? A. I don't recall that particular time. 
But the cab fare down there is generally seventy-five cents. 

Q. Now, when you got up to the precinct, that is No. 10 Precinct in 
the evening hours after you were placed under arrest, sir, none of the 
police officers up at No. 10 mistreated you in any way? A. No. They were 
all very kind. 

Q@. All very kind to you. And then you were taken from No. 10 Pre- 
cinct down to the homicide squad, were you not ? A. That is right. 


Q. And you went down there in a cruiser -- I mean, a police car, 
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didn't you? A. I don't know how I went down there. 

Q. And you recall who you went down with? A. No, sir. 

Q. When you got over to police headquarters, did you come in the 
basement from the Third Street side, do you know? A. I don't know how 
I got in there. 

Q. In any event, you went up to the homicide office ? <A, That is 
where I found myself. I don't know how I got up there. 

Q. You knew you were there? A. I was there. 

Q. And then after you got there you talked with Officer Kelly, didn't 
you? A. I talked to Officer Kelly. 


* * * * * 


Wednesday , November 2, 1960 
Washington, D. C. 


* * * * 
HERBERT S, CAREY 
having previously been called as a witness and having previously been duly 
sworn, was further examined and testified as follows: 
CROSS-EXAMINATION (Resumed) 
BY MR. LOWTHER: 

Q. Now, sir, over in the Homicide Squad office in the evening hours 
of Thursday, the 19th of May, when you were talking with Detective Bernard 
Kelly up there, Detective Kelly asked you why this knife , Government's 
Exhibit No. 1, which I now hold before you, had these matches shoved in 
under the casing for the main blade, didn't he? A. I don't remember him 
asking me that. 

Q. You don't? A. No, sir. 

Q. Well, now, isn't it a fact that Officer Kelly not only asked you 
why you had the knife in that condition -- didn't he ask you that? A. No, 
sir, he didn't. ' 

* * * * * 
Q. Now, you just -- in your last answer, so there will be no mis- 


understanding about it, you told His Honor and these ladies and gentlemen 


of the jury, that Officer Bernard Kelly over there in the Homicide Squad, 
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did not ask you in the evening hours of May 19, 1960, why you carried 


a knife in the condition such as this knife, Government's Exhibit No. 1, is, 


and you said, "No." A. I didn't hear it, sir, Sgt. Kelly say anything about 
that knife until at the inquest. 

Q. Now, didn't you just get through before we had this Bench confer- 
ence a moment ago, in answer to that question when I asked you whether 
Sergeant Kelly or Officer Kelly asked you whether -- asked you why you 
carried this knife in the condition in which it is, and you said, "He did not," 
and -- A. He did not. 

Q. -- a minute ago. A. He did not ask me about the knife. 

Q. He didn't? All right. A. The only time I heard about the knife 
was at the inquest. 

Q. Well, isn't it a further fact, that over there in the evening hours 
of May the 19th, over in the Homicide, that Officer Kelly asked you to 
demonstrate to him how you could open this knife and that you demonstrated 
it to him? A. No, that I don't recall. 

* * * * x* 

Q. Now, didn't the -- didn’t you demonstrate to Officer Kelly over 
there in Homicide Squad how you could open this knife with one hand in the 
evening hours of May the 19th, 1960? A. I don't remember demonstrating 
to Mr. Kelly. 

Q. Well, isn't it the further fact that you told Officer Kelly when he 
asked you why you carried a knife in the condition such as this knife is, 
Government's Exhibit No.1 -- A. I don't remember. 

Q. -- that you told him that the reason that you carried it was for 
your own protection around your neighborhood and you didn't tell him any- 
thing about using it for cutting up paper and stuff on the job. I don't re- 
member telling him that statement. 

Q. Well, do you deny that you told him that¥# A. I deny it because 
I don’t remember this particular statement. 

Q. Now, then, you told His Honor and the jury during the direct ex- 
amination of yourself, sir, and now in relation to the day of May 19, that 


245 


you got up about 5:30 a.m., went down to 7th and T at 6:45 to get picked up 


and that a man named Curly, a nickname, only thing you know him by, got 
there at 7 a.m.? Now, do you remember all that clearly today? A. I 
remember that clearly. 

Q. And you have no difficulty in recalling it, do you? A. Do that 
every morning. 

Q. Now, then, you also said that you went from there over to 9th 
and U Streets, and how long did you stay over at 7th and T after Curly said 
that he had no work for you that day? A, Well, I don't know the exact time. 
But I stayed around there for a little while. 

Q. Well, now, in direct examination yesterday , you sain in answer to 
a question by Mr. Casey, that you stayed an hour or an hour and a half, to 
see if you could get a job. That may not be your exact language, but that 
is the substance of it. 

Now, is that accurate -- A. That's right. 

Q. -- that you did stay there an hour or an hour and a half. A. I 
stayed there around an hour, an hour and a half. 

Q. And you remember that clearly today? A. I remember that clearly. 

Q. Then you went over to 9th and U Streets, to see if you could find 
other employment? A. That is correct. 

Q. How long did you stay over there? A. Not till -- too long. 

Q. How long? A. I couldn't rightly say. 

Q. Then you said that you went to a bootleggers and got a half pint 
of Kentucky Gentleman. 

Where was that? A. That was around 9th and U. 

@. How much did you pay for that? A. Dollar and a half. 

Q. And you say you consumed the contents of that half pint? A. I 
drank all of that half pint except a couple of drinks. | 

Q. And the couple of drinks you gave to someone down there? 
A. That's right. 

Q. You remember that all clearly today? A. (Nods.) 

Q. Now, what time did you get up to Euclid Street, up to Mr, Champ's, 
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if you recall? A. Idon’t recall exactly what time it was. 
Q. About what time, sir? A. I haven't the least idea of what time it 


Q. How did you get from 9th and U up to 1363 Euclid Street? A. Walked. 

Q. And do you remember the route? A. Not directly. 

Q. Well, did you walk over to 14th Street or over to 13th Street, North- 
west, and then north on either 13th or 14th from 9th and U? A. Ican't recall 
which way I walked. 

Q. And you walked up to Champ's? A. That's right. 

Q. Did you have any difficulty getting up there? A. No,I walked all 
right. 

Q. Walked all right. Now, you said in answer to a question by Mr. 
Casey on direct examination yesterday morning that when you got to Champ's 
or after you got there, you spent the day looking at TV. Did you? A. That's 
right. 

Q. Where is the TV located? A. The TV is located in Champ's room, 

next to the bathroom, sitting on a trunk. 

Q. And was Georgia Lane Freeman Carey there at the time during the 
day when you were looking at TV? A. She was. 

Q. Do you remember the programs that you were watching during the 
day? A. Ican't recall the programs. 

Q. Did you watch this TV all day long? A. Off and on all day. 

Q. And you said that there came a time when you bought a fifth bottle 
of wine. Where did you buy that, sir? A. I bought that wine at 14th and 
Girard Street. 

Q. Did you walk from Mr. Champ's over to where you obtained the 
wine? A. I walked from Champ's to the liquor store at 14th and Girard. 

Q. And you purchased the wine? A. Yes. 

Q. What kind of wine? A. Apple. 

Q. Apple wine? A. Yes. 


Q. Do you remember the trade name, sir? A. I don't know the trade 


name. It was apple. 


247 


Q. And you remember that clearly, though? A. (Nods.) 
Q. How much did you pay for that fifth bottle of wine , please? A. $.55. 
Q. After you got the wine, you then returned to Mr. Champ's ? 
A. That's right. 
Q. What time did you go over to get the wine? A, I don't know. 
Q. What time did you get back to Champ's? A. Still don’t know. 
Q. Was your wife Georgia Lane Freeman Carey there? A. She was 


there. 

Q. She was there. And was she -- did she partake of part of the con- 
tents of this fifth bottle of wine after you returned? A. That's right, she did. 

Q. And did Mr. Champ also have something to drink out of the fifth? 
A. He wasn't there. 

Q. He wasn't there. A. He wasn't there. 

Q. Was he there when you got there that morning? A. No, he wasn't. 

Q. When did he come back? A. He came in late that evening. 

Q. What time? A. I don't know what time, but it was late evening. 

Q. In any event, before you left 1363, Mr. Champ's residence, to go 
over to Beulah Butler's residence, isn't that right? A. Not that I recall, 
recollect. 

Q. Well, now what I am asking you now, sir, is didn't Mr. Champ come 
back to his abode, apartment No. 3, at 1363 Euclid -- A. He did. 

Q. -- before you and Mrs. Carey went over to Beulah Butler's? A, As 
far as I can remember he did. 

Q. He did. A. As far as Ican remember he did. 

Q. And was it dark or dusk or daylight when Mr. Champ came back ? 
A. Around dusk. 

Q. And how long was Mr. Champ there before you and Mrs. Carey left 
to go over to Beulah Butler's residence? A. I don't have any idea of what 
time it was, or how long he had been there before I left. 

Q. Now, you stated that when you left Mr. -- when you left Mr. 
Champ's, did you walk over to Mrs. Butler's residence? A. That's right. 

Q. And what route did you take? A. Walked up 14th Street. 
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Q. And you stopped on the way? A. Stopped on the way. 

Q. And I think you stopped where? A. Stopped at a poultry place. 

Q. And that is located, I think you testified, at 14th and Columbia Road. 
A. Between Columbia Road and Irving Street. 

Q. What's the name of it? A. Farmer's Poultry is all I know. 

Q. Farmer's Poultry. And you recall that clearly today ? A. Yes. 

Q. You made a purchase there, didn't you? A. That's right. 

Q. What? A. Chicken backs and wings. 

Q. And did you pay forthem? A. I paid for them. 

Q. How much? A, I don't know. 

Q. And you remember that clearly, buying the chicken backs and wings ? 
A. That's right. 

Q. And you then walked from 14th and Columbia Road, I take it, down 
to where Mrs. Butler lives, her residence? A. That's right. 

Q. Where you had a room, is that correct? A. That's correct. 

Q. And you remember that clearly? A. I remember that. 

Q. Now, you then said that you -- I think on direct examination -- that 
there came atime after you got back or sometime after you got these chicken 
backs and wings, that you told Mrs. Carey, Georgia Lane Freeman Carey, to 
cook them, is that right? A. I told her to get something to eat. 

Q. When did you tell her that? A. Right after we got to the house. 

Q. Was that downstairs or upstairs? A. That was upstairs. 

Q. And you remember that clearly today, don’t you? A, I remember 
that. 

Q. Now, then, you then told His Honor and these ladies and gentlemen 
of the jury, that you then went out on the back porch to work on a bicycle out 
there. A, That's correct. 

Q. You remember that clearly today? A. That's right. 

Q. Now, you said that you heard what you described to the Court and 
jury after that, as an argument. Isn't that correct? A. That is correct. 

Q. And you remember that clearly today , don't you? A. That's correct. 


Q. And you then said that Mrs. Butler, as you described, came in and 
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rained blows on you with this bicycle pump. A. I heard an argument first. 
Then she came over and told me she didn't want Georgia there any more, 
that Georgia was lazy, wasn't any good. | 

I told her that if Georgia had to leave, I would leave. She went out 
and the next thing I know, I was being hit over the head by her with a bicycle 
pump. 

Q. You mean that Mrs. Butler left the -- A, Left my room, left off 
the back porch, and I don't know anything else until she started hitting me 
on the head with a bicycle pump. 

Q. Now, for how long was Mrs, Butler out of your presence after she 
told you that your wife had to leave and you told her if she had to go, you 
were going too? A. Idon't recall how long it was. 


Q. In any event, Mrs. Butler left your presence? A. She’ left for 


the time being. 

Q. You remember that clearly today? A. I remember that. 

Q. Now, then, you also described to His Honor and these ladies and 
gentlemen of the jury that you were hit on the head and on the arms by Mrs. 
Butler by this bicycle pump. Is that correct? A, That is correct. 

Q. And you remember that clearly today, too, don't you? A. Ican 
remember Mrs. Butler. 

Q. And you also told them that you saw blood after Mrs. Butler had 
stopped hitting you with the bicycle pump. Is that correct? A. I was bleed- 
ing from the forehead. 

Q. I mean, you did see blood on yourself? A. That's right. 

Q. And you remember that clearly today? A. That's right. 

Q. Now, I think you told us yesterday, on either direct or cross- 
examination, that without you grabbing the pump or without you doing any- 
thing, Mrs. Butler left. A. That's right. 

Q. And you remember that clearly today, don't you? A. Stopped 
beating me and automatically walked on out. 

Q. And you remember that clearly? A. I remember that. 

Q. All right. Now, you also said that after that you went out, slopped 
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some water on your face, and then went downstairs. Is that right? A. I 
stopped and got my cap off the mirror, went by the bathroom, washed the -- 
run some water through my eyes, and kept right on walking. 

Q. Yes, and you remember that clearly today, too, don't you? A. Yes. 
I remember. 

Q. Well, you remember it clearly, don't you? A. Not too clearly, 
but I do remember. 

Q. And then you told His Honor and these ladies and gentlemen of the 
jury that you went down the front steps, didn't you? A. That's correct. 

Q. And you remember that, too, don’t you? A, Yes. 

Q. Now, you told His Honor and these ladies and gentlemen of the jury 


during the course of your direct examination, somewhere near the end of it, 


and I don't have your exact words, but my notes reflect that you said in sub- 


stance: that you turned to hit Mrs. Butler -- I am talking about the front 
door, now -- with your fist and that you intended to scare her. 

Do you remember say ing that in substance yesterday to these ladies 

and -- His Honor and these ladies and gentlemen? A. As I told you 
yesterday, I came out of the front door where she was standing , and turned 
around, had the knife in my hand, and turned to scare her. 

Q. Well, now, excuse me -- you through? A. Yes. 

Q. All right. Didn't you tell His Honor and these ladies and gentlemen 
of the jury in substance yesterday that you turned to hit her with your fist 
to scare her? A. That's right. 

Q. You did? A. (Nods.) 

Q. Well, now, sir, if you turned to hit Mrs. Butler with your fist, to 
scare her, why did you take that knife out of your pocket? Why didn't you 
just use your fist? A. I didn't have no intention at all of using the knife. 

Q. Well, why did you take it out of your pocket then? A. I took it 
out to scare her, 

Q. Well, I thought you just got through telling us that you told the Court 
and jury yesterday that you intended to scare Mrs. Butler with your fist. 

Now, I am trying to find out for the Court and jury if that was your 
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intention to scare her with your fist, why did you reach in your pocket and, 

as you described yesterday, take out a closed knife and open it? A. I 
can't answer that because at the time I had my fist drawn back, I had the 
knife in my fist. 

Just like I said, I was still intending to scare her. 

Q. With your fist or with the knife? A. I had the knife. I was just 
going to go like that. (Pointing.) 

Q. Now, how much of this blade of this knife was protruding from the 
butt of your hand as you just made that gesturein front of the jury? A. Well, 
the way I held it, wouldn't have been much of it showing. 

Q. Well, how much? A. I couldn't say how much. 

Q. The full blade or the full main blade? A. Not the full main blade. 

Q. Half of the main blade? A. About half or less than half. 

Q. Or less than half. (Giving knife to the witness.) Will you please 
point out with this knife in your hand, sir, how much of that blade was show- 
ing so His Honor and the ladies and gentlemen can see it? A. Like that. 
(Showing.) . 

Q. Like that. And did you have your thumb on the butt as you hold it 


now? A. I don't know how I had my thumb. 
* * * * * 


Q. Now, then, you told His Honor and the ladies and gentlemen of the 


jury toward the end of the direct examination yesterday, you were asked a 
question about how you felt and what was in your mind after Mrs. Butler had 
hit you with this bicycle pump. 
And you said, "I wasn't too mad, I wasn't angry at all. I was offended." 
Now, what do you mean that you were offended? A. Well, that is a 
question, if applied to you, you could be offended if somebody hit you over 
the head. . 
Q. Well, now, that is quite possible. 
I am asking you what you meant by the words, ''I was offended." 
A. Well, applies to the same thing. I was offended by being hit over the head. 
Q. But you weren't too mad? A. I wasn't angry at all. 
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Q. You weren't angry at all? A. I wasn't angry at all. 
* * * * * 

Q. Now, then, in relation to this statement which is Government's 
Exhibit 5. 

You were asked yesterday and so that there may be no misunderstand- 
ing about it, this was on cross-examination -- that these printed initials 
out here on the side of the front page, HSC, were not written by you? A. No, 
they weren't written. 

Q. Well, didn't you tell His Honor and these ladies and gentle#ien of 
the jury yesterday that you did not write them? A. I told them that. 

Q. You did. Well, is it your testimony today , the same as yesterday, 
that you did not write the initials HSC? A. I did not write them and I do 
not remember writing them. 


* * * * * 


Q. Did you tell the police in this statement in part -- and this refers 


to the Whitelaw Hotel at the top of page 2, Mr. Casey -- 


MR, CASEY: Thank you. 
BY MR. LOWTHER: 

Q. Ithen went down to the Whitelaw Hotel and rented a room. I just 
went into the room and came out. 

Did you tell them that, tell Bernard Kelly, Officer Kelly that ? A. As 
far as I remember, I told him I rented a room. 

Q. Well, did you tell him that you went into the room and came out? 
A. I don't remember. 

Q. Well, now, you read this statement, this 2-page statement? A. I 
read the statement. 

Q. You understood it before it was signed, did you not? A. I read it 
and understood it. 

Q. And -- A. But Ido not remember telling him about going in the 
room. Itold him about renting a room. 

As far as I know, that is what I told him. I don't know anything else. 

Q. Now, at the end of this statement it says that, the question asked 


253 


you: Was there anything that you wanted to add to your statement that has 
not already been covered, and the answer by you, "Not that I know of." 
Did Officer Kelly ask you that before this statement was completed ? 
A. As far as I know he asked me that. 
MR. LOWTHER: That's all. 
MR. CASEY: No questions, thank you, Your Honor. 
The defendant rests. 
* * * 
MAURIS M, PLATKIN 
was called as a witness by the Government, and having been duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. LOWTHER: 
Q. Dr. Platkin, would you be good enough to tell His Honor and these 
ladies and gentlemen of the jury your name, please? A. Mauris M. Platkin. 
Q. Spelled M-a-u-r-i-c-e, and your last name? A. M-a-u-r-i-s. 


Q. M-a-u-r-i-s. And your last name is P-l-a-t-k-i-n? A. That's 


correct. 

Q. Doctor, you are a doctor of medicine, are you not? A. That's right. 

Q. And you are presently affiliated with St. Elizabeths Hospital here 
in the city. A. Yes. 

* * * * * 

Q. Now, then, how long have you been affiliated with the staff of St. 
Elizabeths Hospital. A. Five and a half years. 

Q. And prior to your affiliation with St. Elizabeths Hospital, what -- 
and the interim between the time of your graduation in 1953 from Geneva, 
what was your employment, Dr. Platkin? A. I took a rotating internship 

and followed that with a 3-year residency in psychiatry and then went 
on the staff at St. Elizabeths Hospital. 

Q. And you had a 3-year residency in psychiatry. Was that at St. 
Elizabeths? A. That was at St. Elizabeths Hospital, right. 

Q. Now, doctor, during the course of your time at St. Elizabeths 
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Hospital, would it be accurate to say that you have had occasion to testify 
before the various courts, that is, the various judges of the United States 
District Court for the District of Columbia, in relation to an examination, 
mental examinations of persons who are charged with crime? A. Yes, on 
numerous occasions. 

* * * * * 

Q. Now, can you tell His Honor and these ladies and gentlemen of the 
jury, in your appearances before the judges of this Court, is it accurate to 
say that based upon your findings and the findings of the hospital, in relation 
to the given individual about whom you are called to testify, that there have 
been occasions based on your findings that you have testified before the Court 
and jury that defendants in criminal cases are of unsound mind, that is, they 
have a mental disease or a mental defect, and that that mental disease or 
defect produced or caused the crime in question? A. Yes, I have. 

MR, CASEY: I object to the question. 

THE COURT: The witness has already answered the question. 

MR. CASEY: I objected as quickly as I could, Your Honor. I move to 
strike it then, on that ground. 

THE COURT: No. It will remain on the record. 

BY MR, LOWTHER: 

Q. And on other occasions where your findings and your opinions 
supported your testimony , you have -- 

MR, CASEY: It is another leading question, Your Honor. I will object 
prematurely. 

THE COURT: The objection will be overruled. The witness -- the 
counsel may ask the question. 

BY MR. LOWTHER: 
Q. In other cases where your findings, the findings in the -- respect- 


ing the given individual about whom you are called to testify , supported 


your conclusions or your opinions that the given person in the habeas corpus 
proceedings or criminal case was of sound mind, you have testified that 


way, too, haven't you? A. Yes, I have. 


* * * 
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MR. CASEY: Your Honor, there is no testimony as to whether the 
doctor is certified as a psychiatrist, at this time. 

THE COURT: The Court is making inquiry. Do you have any questions? 

MR. CASEY: If I may, Your Honor. 

CROSS-EXAMINATION 
BY MR, CASEY: 

Q. Doctor, what is your position at St. Elizabeths Hospital now? 

A. Iam Assistant Chief of the Maximum Security Division of the Hospital. 

Q. Is that the John Howard Pavillion? A. That is correct. 

Q. Now, doctor, when did you terminate your residency? A. 1958, 

Q. 1958. What month? A. June 30, 1958. 

Q. And what is a residency, Doctor? A. A residency is a period -- 
in the case of psychiatry, a period of 3 years during which you work in 
psychiatry exclusively. 

Q. Part of the educational program, is it? A. Yes, I think you could 
say that. 

Q. Part of the educational program? A. That is correct 


Q. Like a residence in medicine, surgery, and in a general hospital ? 


A, That is correct. 

Q. Now, Doctor, what do you have yet to accomplish by way of becoming 
certified in psychiatry? A. Only to pass the -- take the examination of the 
American Board of Psychiatry. 

* * * * * 

MR, CASEY: Nothing further, Your Honor. I will stipulate the wit- 
ness' qualifications. 

THE COURT: All right. You may proceed. 

DIRECT EXAMINATION (Resumed) 
BY MR. LOWTHER: 

Q. Now, Doctor, did there come a time during the course of your -- 
I meant to ask you -- do you have the records of St. Elizabeths Hospital 
before you on the stand pertaining to an individual Herbert Samuel Carey? 
A. Yes,I do. 
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Q. And will you tell His Honor and these ladies and gentlemen of the 


jury when the defendant over there at the counsel table, Herbert Samuel 


Carey, was admitted to St. Elizabeths Hospital for the purpose of examina- 
tion to determine whether or not he was mentally competent to stand -- 
whether or not he was suffering from a mental disease or defect, and if 

there was any productivity between the disease or defect, if any, and the 
crime, when was he admitted? A. He was admitted to St. Elizabeths Hospital, 
July 15, 1960. 

Q. And he was there for how long, Doctor? A. He remained until his 

discharge which occurred October 12, 1960. 

Q. Now, then, there came a time, did there not, during the time that 
this defendant Carey was in St. Elizabeths Hospital, that there was a staff 
conference held to determine or to make a determination, to formulate an 
opinion, one way or the other, as to whether or not this defendant, Carey, 
on the date of the crime involved in this indictment, namely, May 19, 1960, 
had, was suffering from a mental disease or defect, and if so, whether or 
not the crime that he was charged with was the product of that mental disease 
or defect, isn't that right, Doctor? A, Yes, there was. 

MR. CASEY: May we approach the Bench, Your Honor? 

THE COURT: Yes. 

(AT THE BENCH:) 

MR. CASEY: If the Court please, I now object to that question on the 
ground it was a leading question and move to strike the answer. 

Further, I again move Your Honor for a mistrial. Mr. Lowther is 
now going into the matter of that staff conference again. 

Obviously, this doctor can testify to nothing except what he personally 
found and what his personal opinions are. 

Mr. Lowther is again trying to create the impression that the findings 
expressed by the doctor were the consensus or the unanimous opinion of 
the staff conference. I think interjecting the staff conference into this for 
the second time is improper and prejudicial to the defendant. It has no 


relevancy and obviously he never can prove what the consensus was of the 
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staff conference or the decision. He is simply again trying to create the 
impression that he couldn't prove because of the hearsay rule, that the staff 
conference reached a conclusion that this man was of sound mind. 

THE COURT: Mr. Lowther? 

MR. LOWTHER: Yes, sir. 

THE COURT: What do you have to say about it? 

MR, LOWTHER: I just asked him if attended the staff conference. I 
don't know whether he did or didn't. I assume that he did, | 

MR, CASEY: You led him to say that there was a staff conference. 
Mr. Lowther has led this witness by previous -- question. I sought relief 
from the Court, but I haven't gotten it. 

THE COURT: Well the Court feels that none of the questions suggest 
an answer, and the Court feels that the leading questions on qualifications -- 

MR. CASEY: I didn't object to the -- just on the education, Your Honor, 
but the questions concerning whether he has testified both pro and con were 
certainly leading, because he said, Have you not, Doctor," is the way they 
ended. And this one ended, 'Was there not." 

THE COURT: Now, this doctor has examined him? 

MR. LOWTHER: As far as I know, he has, sir. 

THE COURT: Let's go into that part of it and then we will take up 
the conference, after the reasons. 

(IN OPEN COURT:) 

BY MR, LOWTHER: 

Q. Now, Doctor -- I want to withdraw that last question, if I may. 

Doctor, did there come a time during the course of the stay of this 
defendant Carey over at St. Elizabeths Hospital from July to October, that 
you had occasion to examine this defendant in order to form an opinion, if 
you could, as a psychiatrist, as to whether or not he had any mental disease 
or defect as of the date of the crime, namely, May 19,1960? A. Yes, there 


was such an examination. 


Q. And that examination was performed when, Doctor? A. October 
3, 1960. 
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Q. And was that examination of this defendant by yourself alone, or 

were there other psychiatrists present ? 

Answer that yes or no. A. Uh -- 

Q. By yourself alone or were there others present? I don't know whether , 
you can answer it yes or no. A. There were others present. 

Q. All right. Now, then, during the course of that examination of this 
defendant, can you tell His Honor and these ladies and gentlemen of the jury 


whether or not there was available for you, for your consideration before you 


formulated an opinion, if you did, the psychological reports prepared by Dr. 

Margaret Mercer of the staff of St. Elizabeths Hospital? A. Yes, such reports | 

were available. i 
| 
\ 
' 


Q. Did you take those reports of Dr. Mercer into consideration before 
you made your determination, if any, as to the presence or lack of mental dis- 
ease or defect of this defendant Carey? A. Yes, I took them into consideration. 

Q. And what else was available to you, Doctor, before you formed any 
opinion, if you did, by way of background ? 

Never mind going into details, but I want you to tell His Honor and the 
jury, if you will, what did you have available before you when you examined 
this defendant on October 3, before you formed your opinion, if any ? A. There 

was a general historical background, general biographical background, 
and there was the Army records. There was an electroencephalographic re- 
port which had been done at the hospital. 

* * * * * 

Q. What else did you have by way of background before you formulated 
your opinion? A. The record of his difficulty with the law, that is, an arrest 
record. 

Q. Did you have the results of any X-rays before you? 

* * * * * 

A. Laboratory examinations and X-rays. 

Q. Now, will you answer this for me, sir. At the time that you ex- 
amined this defendant, did you have available and did you consider the reports 


of any prior psychiatric examinations of this defendant -- that is, prior to 
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St. Elizabeths Hospital? A. I did not personally see any records of prior 
examinations. 

I was advised that -- 

MR. CASEY: Objection, Your Honor. Objection. 

THE COURT: Objection sustained. 

BY MR, LOWTHER: 

Q. And, now, as a result of your examination of this defendant Carey -- 
incidentally , how long did this examination of October 3 take, Doctor? A. I 
can't recall. I would estimate perhaps between an hour and an hour and a half. 

Q. And as a result of this examination of Carey on October 3, did you 
formulate an opinion as to whether or not this defendant Carey, as of May 19, 
1960, the date of this happening, had a mental defect? A. Yes, I formulated 
such an opinion. 

Q. What was your opinion? Did he or did he not have, in your opinion, 
on May 19, 1960, a mental defect? A. In my opinion, he did not. 

Q. Now, what do you mean, sir, so His Honor and the jury may under- 
stand, when you say it is -- in your opinion, Carey did not have, as of the date 


of the crime, a mental defect -- what do you mean by a mental defect, sir? 


A. Any condition of the brain that may be found from some sort of examina- 


tion which indicates that there is brain damage. 

Q. You mean an organic defect? A. An organic lesion, impairment, 
of the brain, or defect of some kind. 

Q. You found, in your opinion, no evidence of such, as of May 19? 

A. That is correct. 

Q. All right. Now, then, did you formulate an opinion, sir, as to 
whether or not this defendant Carey, on May 19, 1960, the date of this crime, 
was suffering from a mental disease? A. I did formulate such an opinion. 

Q. And what -- can you tell His Honor and these ladies and gentlemen 
of the jury, what was your opinion, namely, was it your opinion that he did 
or did not suffer from a mental disease on the date of this crime, May 19, 
1960? A. It was my opinion that he was without mental disorder on that date. 


Q. Now, will you be good enough, if you will, sir, to explain to His Honor 
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and these ladies and’ gentlemen of the jury, the bases, the reasons that you 


formed an opinion that this defendant was without mental defect and without 
mental disease, as of May 19, 1960? A. There was nothing either in the 
examinations we conducted at the hospital or in the history that was pre- 
sented to us, that was available to us, to suggest that there was such an 
illness. Nothing suggested any significant degree of abnormality that we 
might term mental illness, or mental disorder. 

Q. Now, prior to the time that you took the stand, Doctor, there was 
a Doctor Odenwald who testified in this case, and among the questions and 
among the answers that Dr. Odenwald gave to His Honor and this jury, he 
was asked the question whether or not he had an opinion as to whether this 
defendant was in need of hospitalization and my recollection of his answer 
in substance is that in Dr. Odenwald's opinion, he was of the opinion that 
this defendant needed hospitalization and not only was he of that opinion, but 
he was of the opinion that he needed long hospitalization. 

With that in mind, sir, do you have an opinion that you can express to 
His Honor and these ladies and gentlemen of the jury today ? 

MR. CASEY: Objection, if the Court please. It is improper to con- 
front this witness with testimony of another witness. It is improper to ask 
this witness to testify -- to pass an opinion on the validity of the testimony 
of another professional witness who has testified. 

MR. LOWTHER: I am not asking him to pass an opinion on Dr. Oden- 
wald. 

Iam asking for his own, Your Honor. 

MR. CASEY: He certainly is, Your Honor. There is no reason -- it 
is improper because of the reference to the earlier testimony, as Mr. 
Lowther recalls that testimony. 

THE COURT: All right. The objection is overruled. 

BY MR, LOWTHER: 

Q. Now, Doctor, you have in mind what I stated, in substance, was -- 
A. Yes. 

Q. -- Dr. Odenwald's testimony ? Now, my question to you is this: 
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Do you have an opinion that you can express to His Honor and these ladies 


and gentlemen of the jury today, whether or not this defendant Carey needs 


further hospitalization or -- well, answer that one first. A. In my opinion, 


he does not need further hospitalization. 
* * * * * 

Q. Inthis report of Dr. Margaret Mercer in the St. Elizabeth's file 
under the heading General Impression there is the notation “emotionally 
unstable personality." 

Is an emotionally unstable personality -- is that a mental aisenses 
Doctor? A. Icannot answer that question unequivocally without qualifying 
it. There are some who consider it a mental illness and others do not. I 
personally have made a variable response to this in some instances where I 
felt the condition was severe or grave. I have called it a mental illness in 
other cases and in others not a mental illness. 

Q. In this case you say it is what? A. Itis not a mental illness. 

Q. Now, then, Dr. Odenwald, during the course of his testimony -- 

MR. LOWTHER: If you will, indulge me just a moment, Your Honor, 
ladies and gentlemen of the jury and Doctor. 

(There was a pause.) 

BY MR. LOWTHER: 

Q. (Continuing) -- stated in substance that it was his opinion that the 
mental disease that he said this defendant Carey was suffering from on May 
19 was a dormant alcoholic psychosis. 

Is there or do you know or have you heard of such a classification of 

a mental disease as a dormant alcoholic psychosis ? 

MR. CASEY: Objection, Your Honor. Again, it is confronting this 
witness with the testimony of another witness and asking him to pass his 
opinion upon the opinion of another. 

THE COURT: The objection is overruled. 

THE WITNESS: There is no such official classification we at St. 
Elizabeth's Hospital and most of the psychiatrists in most mental institu- 


tions use a standard system of nomenclature of mental illnesses and we 
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follow those categories and there is no such category that I am aware of in 


the standard nomenclature. 
* * * * 
CROSS-EXAMINATION 
BY MR. CASEY: 

Q. Doctor, is it pretty well agreed among psychiatrists that it is 
highly desirable in the event of a psychiatric examination that the patient 
have a feeling of confidence in the Examiner, that is, the Psychiatrist that is 

examining him? A, That is a very difficult question for me to answer. 
That type thing is more referrable to treatment, if he is entering into a long 
treatment relationship, this is important; it is certainly desirable even for 
2 brief examination, or even one or two examinations, but it isn't unequivocally 
essential. 

Q. But it is highly desirable in a personal examination? A. I would 
say so. 

Q. Doctor, isn't it true that in making a psychiatric examination one 
of your principal functions as the examining psychiatrist is to learn as much 
from the patient about his personality, about how he reacts, about how he 
thinks, how he gets along, and get that information accurate? A. Yes. 

Q. Would it be fair to say your prime concern in the initial psychiatric 
examination is to have this man tell you as much about himself in a fair and 
accurate manner as he can, that is, things you think are significant about him? 
A. I don't know whether it is prime. The way the individual responds in the 
interview situation is equally important. Sometimes the appearance that the 
individual makes at the examination is more important than the information 
he can provide. 

Q. I see. So, you not only want him to tell you about himself and about 
all the things you think important, but you also want an opportunity to see how 
he reacts to questions, to see how he reacts when you bring up a new subject ? 
A. Yes, that is correct. 

Q. To see how he can follow the train of your thought as you are ques- 
tioning him? A. Yes. 
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Q. To see whether he recalls whether he already covered something 
or not and the type of expression the man has; is that correct? A. Yes, that 


is correct. 


Q. I take it, then, to get an accurate picture of how a person naturally 


or normally reacts you try to have him at as much ease as possible in the 
first examination? A. Yes. 

Q. Doctor, do you find in the course of examining a patient in St. 
Elizabeths in the time that you have been in training there and the time you 
have been working there that sometimes, as you get to know the patient better 
you are more successful in eliciting the things he might tend to keep from 
you in the beginning, due to embarrassment or being ill at ease, or the fact 
he doesn't know you or doesn't yet have the confidence in you. Do you get 
that in examining patients many times? A. Yes, this is sometimes the case. 

Q. Doctor, when you examine a patient at St. Elizabeth's in an effort 
to see how he normally reacts, to see what kind of a man he is, to learn 
about him, ordinarily do you try to see him in private? A. Most of our in- 
terviews, that is, the individual interviews when the doctor interviews the 
patient individually is done in private. There may be an attendant available 
but often it is done privately. 

Q. Doctor, much of what you said and the opinions you expressed this 
morning are based on what you learned about this man in your examination 
of him? A, Yes. 

Q. In addition to information available from other records at the 
hospital? A. That is correct. 

Q. Doctor, in what kind of room did you have this examination with 
Mr, Carey? What sort of privacy did you have available? A. I don't recall 
the circumstances under which I spoke to him privately. I don't know whether 
I spoke with him very frequently in a private capacity. | 

Q. Will you look at the records of the hospital here and'see when you 
saw him? A. I don't believe there is any record here other than the staff 

conference. : 

Q. Oh, I see. It was October 3, 1960, you saw him, wasn't it, Doctor? 
A. That's right. | 


264 


Q. October 3, 1960, and that is the only time you saw him; is that 
right? A. No, I saw him on other occasions. 

Q. Let's go through the records and see when you saw him on other 
occasions. A. I would like to make it clear the record does not normally 
reflect brief or occasional interviews we have with the patient, it reflects 
only significant and long-term interviews. 

Q. You were asked on direct examination if you examined him and, 
as I recall it, you said yes you did. A. Yes. 

Q. You were asked when your examination was and your answer, 
after looking at the records was -- October 3, 1960; is that correct? 

A. That's correct. 

Q. That was after he had been there about two months? A. Roughly, 
yes. 

Q. Doctor, according to the record of that examination the privacy 
available at that time could be accurately described as follows, could it 
not: Medical staff conference, present: Doctors Cushard, Klinger, Owens, 

Platkin, Read, Luik, Anderson, Ward, D. Dobbs, Simko, Gregorian, 
Gerscovich, Fogel, Mr. Stammeyer, psycholigist, Mrs. Brown, social 
worker, Rev. Gardner, and several other chaplins. 


Is that the psychiatric examination you refer to? A. That is the 


psychiatric examination at which I saw Mr. Carey for the longest period 
of time and at which all the available information at the hospital about Mr. 
Carey was made available to me. 

Q. Do you have a record of ever seeing him on any other occasion? 
A. I don't believe there is. 

Q. And you testified on direct examination that that was the date on 
which you examined him; is that right ? A. Yes. 

Q. Doctor, could you tell us, the Court and jury, where you stood in 
seniority among the doctors at that conference? A. There is Dr. Cushard, 
who is the clinical director -- 

Q. (Interposing) Just count the doctors senior to you on the staff, 
Doctor. A. Two. 
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Q. How many doctors were there in all? A. Present, you mean, at 
the conference ? 

Q. Yes. A. Thirteen doctors. 

Q. Thirteen doctors and one psychologist? A. One psycholigist, one 
social worker, and several chaplins. 


Q. You do not recall how long this examination lasted? A. I estimate 


an hour to an hour and a half. 

Q. Let's see, Doctor, if you got your fair share of questions there 
and it lasted an hour, you would have about four minutes for your question- 
ing, would you? A. I don't know whether it works out that way. 

Q. That is, if the social worker, several chaplins, and the psychologist 
had nothing to ask. A. I don't know how many questions were asked, if any. 
I don't remember how many anybody else asked. 

Q. Do you remember whether you asked him any questions, Doctor? 
A. I don't think I recall how many questions I might have asked him. 

Q. Doctor, you have come to court to testify under oath in this case 
without knowing -- 

MR. LOWTHER: (Interposing) Your Honor, I assume he does. Every 
other witness has. 

MR. CASEY: I haven't finished the question, Mr. Lowther. 

BY MR. CASEY: 
. (Continuing) -- without knowing whether you ever asked this man 

a single question? A. That is correct. 

Q. Who did question him? Do you remember anybody who did ques- 
tion him? A. The preponderance of questioning is by Dr. Cushard, I -- 
if you will permit me I would like to clarify this conference situation. 

Q. Doctor, I asked you a question. Dr. Cushard did most of the 
questioning? A. Yes, Dr. Cushard did most of the questioning. 

Q. Who else asked him a question, if you remember ? A. I do not 
recall. 

Q. Doctor, do you have your medical staff eontarentes + some particular 
day of the week? A, They are generally Monday afternoon. 
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Q. Monday afternoon? A. Yes. 

Q. Doctor, was October 3 a Monday afternoon? A. Ican't recall offhand. 

Q. Do you remember how many patients at the hospital were examined 
that Monday afternoon by 13 doctors, one psycholigist, a social worker , the 
Rev. Gardner and several other chaplins? A. We usually see three patients 
in one afternoon. 

Q. Do you remember how many you saw on October 3? A. I don't 

offhand. A minimum of two, I would say, possibly three, occasionally 
four. I can't tell you what happened on this occasion. 

Q. What time do you start? A. Generally, at one o'clock. 

Q. What time do you recess? A. We go until about five o'clock 
unless we happen to finish sooner. 

Q. Sothere are four hours available for two, three, four examinations 
on conference? A. That's right. 


Q. Two, three or four patients? A. That's correct. 


Q. Doctor, do you have any entry in the St. Elizabeths Hospital record 
that bears your name? A. I doubt it very much. I don't think I do. 

(The witness looked at a record.) 

No, I don't think there is any entry that bears my name other than 
the staff conference. 

Q. Doctor, as I understand your testimony, if a patient has an unstable 
personality it is your position that the question of whether or not he has a 
mental disease would be determined on just how severe this unstable per- 
sonality is? A. That is generally the practice I follow. The degree of in- 
capacitation, the degree to which that condition interferes with his adjust- 

ment in living _- that would determine whether it is a mental illness 
or not. 

Q. In this case you decided Mr. Carey's unstable personality is not 
so severe that you call it a mental disease? A. That is correct. 

Q. And that is based on what you learned on October 3, 1960; is that 
right? A. Yes. 

Q. Doctor, did you ever look at Mr, Carey's file at the hospital after 
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that conference? A. I don't recall. I very likely did. But I can't recall 
vividly. 
Q. Have you looked at Mr. Carey's file in the last week? A. In the 


last week, I don't know. I have made some notes which I refer to on several 


occasions. 

Q. Where did you make those notes, Doctor? A. Those notes were 
made October 31. I had occasion to examine the file before then. 

Q. You made the notes on October 31? A. These notes were made 
by another person on October 31. 

Q. Those notes were made by another person? A, Yes. | 

Q. Who made the notes, Doctor? A. Dr. Owens. 

Q. Dr. Owens made the notes? A. Yes. 

Q. And gave them to you; is that right? A. This is a practice we 
generally follow. 

Q. Whether it is your practice or not, you brought the notes Dr, Owens 
made and gave you? A. That is right. 

Q. Who is he? A. Dr. Owens is now Acting Chief of Service. 

Q. He is senior to you? A. Yes. 

Q. What service? A. Maximum Security Division. 

Q. That is the service Mr. Carey was on? A. Yes. 

Q. And Dr. Owens gave you those notes when, Doctor? A. I don't know. 
I have had them with me at least since they were prepared. 

Q. Well, sir, when were they prepared? A. October 31. 

Q. You have had them with you since they were prepared? A. Yes. 

Q. October 31 was Monday of this week? A. I don't recall. If you say so. 

Q. Do you know whether the file at St. Elizabeths Hospital on Herbert 
S. Carey was at St, Elizabeths Hospital on Monday, October 31 for Dr. Owens 
to make the notes or was it in court? A. The hospital maintains two files 
on a patient. It is a duplicate file. : 

Q. Are they identical? A. No. Not identical. 

Q. You didn't bring the duplicate file with you? A. No. 

Q. And that duplicate file is not identical to this file? A. No. 
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Q. What do we have here, Doctor? Do we have the original or the 
duplicate? A. This is the original. 

Q. Are there matters in the other file that are not in this one? A. Not 
that they are different. But when we receive information from elsewhere and 
there is only one copy we have to abstract that and place it in this file so we 
have a resume or abstract of what the file contains. 


Q. Doctor, before October 31st, Monday of this week, did you have any 


recollection of this particular patient, Herbert S. Carey? A. What do you 
mean by "recollection"? 

Q. Do you recall Herbert S. Carey? A. Yes. 

Q. What the facts of his case were? A. Yes, I remember the man, 
and having seen him at conference; I remembered some of the data I had 
come across in studying his case record. 

Q. When did you last see that case record? A. Idon't know. I see 
lots of records during the day. 

Q. How many patients are under you? Say, in the month of October, 
how many patients were there in John Howard Pavillion? A. I would estimate 
375. Our capacity is 390. 

Q. And Mr. Carey was one of those 375? A. Yes. 

Q. Doctor, may I see the notes Dr. Owens gave you? A. Yes. (Handing) 

MR, CASEY: Will Your Honor indulge me a moment, please ? 

(There was a pause.) 

MR. CASEY: May I have this marked Defendant's Exhibit No. 8 for 
identification, if the Court please? 

THE COURT: It will be so identified. 

THE DEPUTY CLERK: Defendant's Exhibit 8, marked for identification. 


(Thereupon, the notes of Dr. Owens were 
marked Defendant's Exhibit No. 8 for 
identification.) 


MR. CASEY: Mr. Lowther. Defendant's Exhibit 8. (Handing) 
MR. LOWI HER: Thank you. 


(There was a pause -) 


BY MR, CASEY: 
Q. Doctor, will you look with me on Defendant's Exhibit 8 for identifica- 


tion, that is, the court notes prepared by Dr. Owens; is that correct? A. That 


is correct. 

Q. Do you think he probably gave these to you on Monday; is that right ? 
A. I don't know when. Very likely. 

Q. Today is Wednesday. A. That's right. 

Q. He may have given them to you yesterday, Tuesday? A, Very like- 
ly Monday. 

Q. Doctor, do you remember whether it was Monday or Tuesday ? 

A. Idon't remember. This is one of a number of other things I am occupied 
with and I don't remember exactly. 

Q. I know you have 375 patients, Doctor. We want the information on 
this one, which is so important tous here. A. Let's say Monday. 

Do you remember, Doctor? A. I don't remember for a definite fact. 
Do you remember when you first read the court notes? A. No. 
Was it this morning? A. It was before this morning. 
Yesterday? A. Iam sure it was before yesterday. 
The first heading here is "Admitted." A. That's right. 
. "July 15, 1960, for a period of 90 days, charged with first degree 
murder; occurred May 19,1960." A. Yes. 

Q. Is there anything under that heading, Doctor, that is, the entire 
heading under "admitted" is there anything in that information under "admitted" 
that would suggest to you, that would help you come to the conclusion as to 
this man's mental condition? A. Not under that heading. 

Q. First degree murder doesn't cause you any doubts? A. I don't 
follow your question. 

Q. All right. Under "Conference." 

MR, LOWTHER: I want that last question and answer read back, please. 

(Thereupon, the reporter read the last question propounded to the wit- 


ness and the answer given thereto.) 


BY MR, CASEY: 

Q. Then, under the next heading shows "Conference." Is that right, 
Doctor? A. That is right. 

Q. And it says day of the conference is October 3? A. Yes. 

Q. And it lists all the doctors and Mr. Stammeyer, the psychologist, 
Mrs. Brown, a social worker, and this leaves our Rev. Gardner and the 
other chaplins; is that right? A. That is right. 

Q. That information, of course, did not help you come to a conclu- 
sion about this man's mental condition? A. No. 

Q. And under "Diagnosis" it says, "Without mental disorder.” That 
doesn't help you come to any conclusion about his mental disorder, does 
it? A. It does. It says without mental disorder. 

Q. Isee. Dr. Owens has typed without mental disorder and that 
helps you come to the conclusion as to the mental condition of Mr. Carey; 
is that right? Yes, or no, Doctor? A. I made my own conclusion. 

Q. I know, Doctor. Iam asking now about Defendant's Exhibit No. 8. 


Dr. Owens has typed there, "Diagnosis, without mental disorder.” 
A, Yes. 


Q. It is your testimony that helps you come to a conclusion about 
his mental condition? A. That doesn't help me come to a conclusion. 

Q. All right. We come down to psychological. "Indicated emotion- 
ally unstable personality. Mr. Carey's intelligence is low average (I.Q. 
full scale 98)." 

Now, Doctor, is there anything there that helps you come to a con- 
clusion as to Mr. Carey's mental condition? A. It is simply a psycho- 
logical evaluation of what the psychologist found to be his personality , 
his emotional make-up and his general intelligence. 

Q. So that helps you to the extent he has a low average intelligence 
and he is an emotionally unstable personality? And that is a condition 
which may be, in your opinion, a mental disease and may not be a mental 
disease, depending on its severity? A. That is correct. 

Q. So, the only thing that helps you there is low intelligence and an 
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emotionally unstable personality, a condition which may or may not be a 
mental disease? Is that right? A. That is right. | 

Q. Is there anything there, Doctor, which indicates to you or helps 
you conclude anything with respect to how severe this emotional unstable 
personality is? A. No, there is nothing in that statement which character- 
izes the severity of the condition. 

Q. So, we are down to the point, Doctor, where, to the first three 
headings on this the only thing which would help you come to a conclusion 
is the fact that this man is emotionally unstable; whether he has a mental 
disease or not depends on how severe this unstable personality is; is that 
right? A. None of these notes here have affected my determination as to 
this man's condition. I have made my -- 

Q. (Interposing) Doctor, you answered my question, Thank you. 

Under E.E.G. is the next heading. A. That is correct. 

Q. That was performed on August 8, 1960? A. Yes. 

Q. And the E.E.G. is marked normal? A. That is right. 

Q. Now, Doctor, an E.E.G. is an Cleese aes A, That 
is right. 

of Q. And in an electroencephalogram you have a machine with wires 
leading from it. These wires are fastened to various areas of the skull; 

is that right? A. That is right. 

Q. Doctor, the number of wires you have depends on the type machine 
you have; is that correct ? A. There is some variability depending on the 
type machine, yes. 

Q. What kind of machine was used in this electroencephalogram? 
A. I don't know. 

Q. Doctor, you accept the E.E.G. conclusion? A. I do. 

Q. You don't know whether this is the Graph 11 channel machine 
you see in the neurological laboratory at Georgetown University, Bethesda 
Naval Hospital, George Washington University , National Institutes of Health, 
or whether it is an inferior machine? A. Ido not think it is termed in- 


ferior. I accept the findings because these are interpreted by an expert 
in the field. 
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Q. Doctor, who performed the electroencephalogram? A. The hospital 
employee is a technician. 

Q. Who is the doctor? A. Dr. Harold Stevens. 

Q@. And Dr. Harold Stevens is an eminent neurologist? A. Professor 
of Neurology at George Washington University. 

Q. Yes, sir. I know him very well. Who was the technician? A. I 
don't know. 

Q. Doctor, the technician on an electroencephalographic examination 
is a very important person; isn't he? A. Yes, I would say so. 

Q. Because in this test you have the wires leading right from the 
various areas of the patient's mind, coming down to the machine, and the 
machine with several pens traces the brain waves on a moving sheet of paper; 
is that right? A. That is right. 

Q. Doctor, it is extremely important -- extremely important -- in an 


electroencephalographic examination that such things as light sleep produces 


characteristic changes and helps in the diagnostic employment of an electro- 


encephalogram? A. That is right. 

Q. And the patient must hold his mouth in a certain way, must he not? 
A. That depends pretty much on what the needs are, what we are looking for, 
the type machine involved and how careful an interpretation is sought and 
whether it is repeated or not and the type pre-medication that may have been 
given prior to this. 

Q. Doctor, if you clench your teeth while taking an electroencephalogram, 

you can almost make those pens jump right off the graph; can't you? 
A. Oh, I don't think they jump right off the graph. 

Q. They certainly come pretty close, don't they? A. I don't think so. 

Q. Don't you get a big change inthem? A. You may conceivably get 
some change. 

MR, LOWTHER: Excuse me, Doctor. May we approach the bench, 
Your Honor. 

THE COURT: Yes. 

(AT THE BENCH:) 

MR. LOWTHER: I take it there is going to be testimony from this 
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defendant that he was clenching his teeth as a basis for that last question. 

MR. CASEY: He can take it or not take it. I think it is proper exam- 
ination. : 

MR. LOWTHER: No. There is no evidence that he was clenching his 
teeth. ; 

MR. CASEY: I will get to the point. I will ask the Court to strike the 
testimony concerning the electroencephalogram report because it is hearsay. 
The technician must write in "light sleep" and things of that sort. 

THE COURT: We will adjourn at this time until two o'clock. 

MR. LOWTHER: I haven't gotten an answer to my question. 

THE COURT: I take it as a basis of the last question there will be 
testimony that this fellow was clenching his teeth. 

MR. CASEY: There will not be. I am entitled to examine him con- 
cerning the electroencephalogram, Your Honor. 

THE COURT: The Court feels you are. 

Ladies and gentlemen, you will be excused at this time until 2:00 
o'clock this afternoon. 

(Thereupon, at 12:00 o'clock noon, the luncheon recess was had.) 

AFTERNOON SESSION 

(Whereupon the trial reconvened at 2:00 p.m.) 

MR, CASEY: May I proceed, Your Honor? 

THE COURT: You may proceed. 

Whereupon -- 

MAURIS M, PLATKIN 
resumed the stand and testified further as follows: 
CROSS-EXAMINATION (Cont'd) 
BY MR. CASEY: 


Q. Doctor, when we recessed for lunch, I think I was gritting my 


teeth when taking an electroencephalogram. 

Doctor, I think we left off at the point where we had an understanding 
that various conditions, such as light sleep, the fact the patient is gritting 
his teeth, things of that sort, must be noted by the technician in order for 
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the graph to be read later by the doctor with accuracy? A. I couldn't 
enumerate this with any degree of accuracy. I am not an expert in reading, 
taking or interpreting electroencephalograms. I wouldn't set myself up as 
giving any definitive conditions for the best kind of a tracing or reading. 

Q. Doctor, electroencephalograms are taken under the direction of a 
neurologist or a neurosurgeon who is expert in electeoencephalography ? 

A. Yes. 

Q. And the electroencephalogram in this case was read by a neurologist ? 
A. Dr. Stevens, I believe. 

Q. Dr. Harold Stevens? A. Harold Stevens. 

Q. You did not read the electroencephalogram yourself? A. No,I 
did not. 

Q. You do know, on the tracings made by the several pens on the 


electroencephalogram machine, the technician will write such things as, 


"light sleep,” and other features of that sort, so that when the neurologist, 
the doctor comes to read it, he will be able to interpret the tracing in the 
light of the patient's condition at the time, whether he was awake, a light 
sleep, and so forth; isn't that right? A. Yes, that is the usual procedure. 

Q. The neurologist, then, depends upon the technician to have taken 
that accurately? A, That is correct. 

Q. What you have available to you is the finding made by the neurologist 
after he reviewed the tracing taken by the technician in the light of what the 
technician wrote on those tracings? A. That is correct, yes. 

Q. Now, Doctor, an electroencephalograph is a machine and a pro- 

cedure or test, is it not, that reflects with these pens on a moving piece 
of paper the brain waves, the electrical discharge waves of the brain; is that 
correct? A. That is essentially the correct statement. 

Q. And after 'taking many electroencephalograms, doctors have found 
what is a tracing that is within normal limits; have they not? A. What they 
construe to be average or within normal limits. 

Q. As the science has been developed, they have decided what is a 
tracing that is within normal limits? A. That is right. 


’ 
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Q. That is, the electrical discharge of that particular part of the brain 
covered by that one wire is tracing within normal limits; is that right? 
A. That is right. 2 

Q. If there is some lesion on the brain, perhaps a scar, something 
of that sort, the doctors think the electrical discharge may be different and, 
therefore, the tracing of that particular pen will show something abnormal ? 
A. It is more than speculation. It is verified by post -- examinations after 
death, 

Q. Post-mortem examinations? A. Post-mortem examinations. 

Q. What you mean by that, Doctor, if in life an electroencephalogram 

has indicated there is some lesion in a particular part of the brain, 
say, in the right temporal region, and later, after that patient dies, his head 
is opened in the autopsy and you find the scar there, that means the electro- 
encephalogram is doing its job? A. Within certain percentage of correct 
correlation. It is not a hundred per cent correlated. 

Q. So, Doctor, what the electroencephalogram does is show organic , 
that is, physical injury to a brain; is that right? A. In general, this is the 
interpretation given. Occasionally, it will show abnormal tracings ina 


brain which otherwise is devoid of or in which there cannot be found any 


lesions. 

Q. We will get to that. What I want to make clear right now is that 
the electroencephalogram shows an organic abnormality of the brain, that 
is, some lesion on the brain, a scar on the brain, or something of that sort ? 
A. I would rather put it that it shows some abnormal functioning of the 
brain. It may be due toa scar, It may [be] due to some lesion or injury. 

Q. Epilepsy, or any number of things, is that right ? A. That is right. 

Q. An electroencephalogram does not show psychiatric symptoms? 
That is, I understand that a physical injury to the brain may have psychiatric 

consequences, but the electroencephalogram doesn't show psychiatric 
symptoms? A. That is correct. 

Q. The electroencephalogram is a tool used by the neurologists who 
are concerned with the organic condition of the brain, is that right? 

A. Essentially, that is correct. 
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Q. It doesn't show abnormalities which, in and of themselves, are 
psychiatric in nature? A. Or functional, as we say. 

Q. Now, isn't it true, Doctor, that you can have a mental disease in 
a brain that organically is perfect? A. Yes. This is frequently the case. 

Q. And isn't it true, Doctor, that it is accepted by neurologists that 
the electroencephalogram is about like Drew Pearson, about 85 per cent 
accurate? A. I don't know who benefits by the comparison, but I think -- 

Q. Ihave my opinion. A. --I think this is a fair statement. It is not 
a perfect representation of what is going on. 

Q. So, Doctor, if you have a brain lesion, that is, something organic- 
ally wrong with a brain -- not something psychiatric, something organically 
wrong -- doctors would depend on the electroencepahlogram to show that in 

about 85 per cent of patients? A. Ican't verify your percentages, but 
it is not a hundred per cent in any event. Ina large percentage of patients 
an abnormal tracing is correlated with a lesion of the brain. 

Q. Doctor, you, yourself, used the 85 per cent in this Court House, 
haven't you? A. I don't think I have. I am not too familiar with that. I 
know there are other percentages that are tossed around in this connection; 
but I am not familiar with the 85 per cent figure. 

Q. Do you remember testifying, Doctor, in the case of Haywood Curry 
vs. Winfred Overholser, Superintendent of St. Elizabeths Hospital, a case in 
which Haywood Curry had been acquitted on the grounds of insanity and then 
applied for release from St. Elizabeths. You testified for the Government he 
was still mentally illand still should be in St. Elizabeths. A. I did, yes. 

Q. This question was asked of you, Doctor: 

"An electroencephalogram would show it objectively, would it not ? 
"Answer: It may, but not necessarily. 
"Question: Perhaps in as much as 85 per cent of the cases it 
would objectively show it? 
‘Answer: That is correct.” 
MR. LOWTHER: Where is the contradiction? The question was, per- 


haps in 85 per cent, and he said, that is correct. I don't see any impeaching 
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testimony here. What is the sense of reading his opinion in that case? It 
doesn't impeach him. 

MR, CASEY: If the Court please, the Doctor said he didn't think he 
testified concerning the 85 per cent figure. 

THE COURT: All right. The ladies and gentlemen of the jury have 
heard the testimony. The Court understands that it was embraced in the 
question. 

MR. CASEY: Yes, it was, Your Honor. 

THE COURT: All right. 

BY MR, CASEY: 

Q. Is that correct, Doctor? Did you give that testimony in that case? 
A. If that is what you read. I don't remember. That was about two years 
ago, I guess. 

Q. Before Judge Walsh, wasn't it? A. I don't recall. 

Q. Doctor, isn't it true that about 20 per cent of the persons who walk 
this earth with apparently no brain defect show abnormalities on an electro- 
encephalogram? A. I would say this: The literature shows quite a variety 

of figures along this line. I don't know from personal experience. I 
haven't evolved any figures of my own, because I am not an E.E.G. expert. 

I think it is generally recognized -- if you will allow me to make this overall 
statement -- in a good number of people in whom there is otherwise no 
evidence of any organic brain disturbance, there is a positive E.E.G. test; 
and in a significant number of people who are known to have certain brain 
damage, through certain other signs and symptoms and examinations, the 
E.E.G. is normal. In other words, it is not a hundred per cent correlated 
with any specific condition. | 

Q. With respect, Doctor, to the 20 per cent figure, that 20 per cent 
of the people who are believedto havenormal brains show abnormal tracings 
on an E.E.G., I refer again to the Haywood Curry vs. Overholser transcript 


in which you testified. Didn't you give this testimony in answer to a ques- 


tion I will read now: 
"T see. Well, if the electroencephalogram showed it, you would 
know ? 
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‘Answer: Even that isn't conclusive. About 20 per cent of the 


people who are otherwise normal show abnormal electroencephalographic 

tracings. In other words, people who have no symptoms of brain dam- 

age or disease will show abnormal tracings, so we don't accept an 
electroencephalographic report as a final, conclusive report. It, like 
other things, is contributory, but in and of itself, it is not final.” 

A. I think my present position is consistent with that. 

Q. Iam not challenging that it isn't, Doctor. 

MR. LOWTHER: If he isn't challenging that the Doctor's position is 
inconsistent , I don't quite see why he is asked if he didn't testify that way 
in another case. That is supposed to be for impeachment and there has been 
no impeachment up to this point. 

MR. CASEY: The Doctor wasn't sure. He wasn't sure of the 20 per 
cent figure. I used his testimony in the Curry case for that purpose. 

THE COURT: All right, you may proceed. 

MR. CASEY: Thank you, Your Honor. 

BY MR. CASEY: 

Q. So, Doctor, the fact that a person has a normal electroencephalo- 
gram doesn't mean they are psychiatrically normal, without psychiatric 
disease? A. No. 

Q. On the other hand, the fact that they have an abnormal E.E G. 
doesn't at all mean that they are mentally il? A. No. 

Q. Departing just for a moment from the court notes prepared by 
Dr. Owens here, I ask you if you didn't testify this morning that the X-ray 
of Mr. Carey's skull was normal or negative? A. I don't think I made any 
statement as to whether it was normal or not. I think it was simply asked 
of me whether there had been an X-ray. I don't recall making a statement 
that the X-ray was normal. 

Q. Doctor, an X-ray wouldn't show the brain, would it? A. No, it 
doesn't show the brain. 

Q. An X-ray would show the bony skull? A. The bony -- 


Q. But it wouldn't show the brain or any defect in the brain, and 


279 


certainly no psychiatric problem? A. Only if there may be an unusually 
heavily concentrated mass in the brain. Sometimes a tumor may show. 
There are certain features of the brain which may show up on an X-ray, 
certain shifts, that is, displacements of certain of the organs within the 
brain or parts of the brain. But as a rule, the brain, as such, is a soft tissue 
and cannot show up on the usual type of X-ray. 


Q. An X-ray can show a skull fracture but wouldn't show psychiatric 


disease or mental disease? A. That is correct. 

Q. Doctor, going back to the court notes prepared on Monday by Dr. 
Owens, and given to you before you came here, we just covered the E.E.G. 
taken in August. It is normal. 

The fact that there was a normal E.E.G., then, doesn't permit you to 
conclude there was no mental disease here; does it? A. No, in and of itself, 

Q. "The patient was neat and tidy in personal appearance." 

That doesn't permit you to conclude there was no mental disease, does 
it? A. No. 

Q. "Shows no pathologic moods or fluctuations and in general mani- 
fested no abnormal content." 

Doctor, a patient may have a mental disease but when examined that 
disease is dormant? A, It may not show up under a specific circumstance 
or in a given way. It may not show up by appearance. Not all mental illnesses 
are reflected in the appearance of the individual. 

Q. It is true, isn't it, Doctor -- say, a person has a psychosis. A 
psychotic may go through most of his life with that psychosis in a dormant 
stage? A, If this is so, we wouldn't know he was psychotic. If we have 
described him as psychotic, obviously, he would have shown some psychotic 
behavior. There is a mutual exclusiveness in your point. 

1% Q. The man whom you describe as psychotic, may be so described, 

he may be found to be psychotic because of psychotic episodes in his life- 

time, when he has shown the symptoms of the psychosis? A. That is right. 
Q. That same patient at another time, when he is interviewed, may not 


show evidence of psychosis, he may be without any psychotic episode at that 
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time, the condition may be completely dormant? A. That is right. 


Q. "He answered questions relevantly, coherently and appropriately.” 


Again, a person with a mental disease, during a one-hour examination, 
when the disease is dormant, may give relevant answers, coherent answers, 
and appropriate answers; may he not? A. He may. 

Q. "Attention, perception and comprehension were within normal limits." 

A person with mental disease, which is dormant during a one-hour 
interview, in the presence of 15 doctors, psychologists, a social worker and 
several chaplains, may, if his mental disease is dormant, evidence attention, 

give attention, perception and comprehension there within normal limits; 
may he not? A. He may. 

Q. By the same token, you Say: "Orientation and memory unimpaired." 

The same is true with those two categories; is it not? A. That is right. 

Q. "No abnormal mental content.” 

During such a one-hour interview, a patient may not show any evidence 
of abnormal mental content; isn't that true? A. Also correct. 

Q. Still under the "Interview" category in the court notes, the next 
thing said, is it not: 

"The patient has a long anti-social history and has been a heavy 
user of alcohol.” 
A, Steady. 

Q. Lamsorry. "...a steady user of alcohol." 

Now, Doctor, a long history of anti-social behavior, is that something 
that would permit a doctor to find, or you to find a mental disease? A. In 
and of itself, it is not necessarily an indication of mental illness. 

Q. A long history of anti-social conduct does not suggest to you a 
mental disorder? A. It may suggest the necessity for an examination and 

investigation. But given that fact, that in itself, or alone, is not suf- 
ficient on which to base a diagnosis of mental illness. 

Q. Lunderstand you, Doctor. Simply given a long history of anti- 
social conduct, on that fact alone, you and other psychiatrists wouldn't con- 
clude on that fact alone, and nothing else, this is a man with a mental disease ? 
A. That is right. 
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Q. That is right. But, Doctor, that is frequently a factor upon which 
you base -- of three or four or five or several factors -- a diagnosis of 
mental disease or disorder? A. Yes, we take it into consideration. 

Q. My question is this: Not does the long history of anti-social con- 
duct permit you, in itself, to conclude the man is mentally diseased, but 
isn't that a symptom of mental disease, and something you certainly con- 
sider in determining whether a man has a mental disease or not? A. I 
wouldn't consider it a symptom of mental disease unless I had established 
the individual was suffering from a mental illness and I interpreted his 
anti-social behavior as being a symptom of it. 

Q. Doctor, did you give this testimony, again, in the Haywood Curry 
case, in answer to the questions that I will read: 

"Question: You said this man has a mental abnormality. Will 

you define mental abnormality for us? 

"Answer: Any condition of behavior of thinking which incapacitates 
an individual from making an acceptable adjustment in the community. 

I don't know that there is any one definition which would satisfy every- 

body, but this I think would -- 

"Question: Acceptable adjustment in whose opinion? 
"Answer: Well, there is a law, there are the churches, there is 
the moral tone of the community, certain acts are morally frowned 

on although they are not illegal, certain acts are illegal although 

morally they may not be considered so severe, and So on, There is 

no final opinion as to this. 

"Question: We have gotten your definition of abnormal. The op- 
posite of abnormal is normal, isn't it? 

"Answer: I suppose so. 

"Question: Would you define normal, what is a normal individual ? 

"Answer: Well, a normal individual, I suppose, in the same frame 
of reference, is one whose behavior is socially acceptable. 


"Question: Now, would it be socially unacceptable for a person to 


commit a crime? 


"Answer: Yes." 
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Did you give that testimony, Doctor, in the Haywood Curry case? 
A. I presume I did. If you read it from the record, I would say, yes. 

Q. Was it accurate at that time, Doctor? A. Pardon? 

Q. Was that testimony accurate at that time? A. I think I presented 
what I believed then to be a fair statement of the situation. 


Q. So, Doctor, a person who has a mental abnormality has a pattern 


of anti-social behavior, that is, violating what our churches, our morals, 
our laws say he should or should not be doing; isn't that correct? A. Not 
entirely. That is, not all mentally ill people are anti-social. They may 
engage in behavior which is not desirable, but is not necessarily anti-social, 
as I think it is indicated there. They may do things that perhaps offend 
people morally or esthetically, but they are not things for which they can 
perhaps be arrested or imprisoned. 

Q. It is the other side of the coin I am talking about, Doctor. Isn't 
along history of anti-social conduct a symptom of a mental disorder ? 

A. No. I would like to repeat. It isa symptom only if we feel the 
individual has a mental disorder and it expressed itself, among other ways, 
by anti-social behavior. In and of itself, I don't think I could say it was a 
symptom. 

Q. Doctor, what is a symptom? How do you define symptom ? 

A. Symptom is a characteristic expression of a certain illness. In pneu- 
monia there is fever. Invariably, there is fever. This is a symptom of the 
illness. If you don't have fever, the chances are you don't have pneumonia. 

Q. A sneeze is a symptom of a cold; is it? A. Usually, not always. 
That is a good example, because many people sneeze. 

Q. Looking at it this way, just because I sneeze, it doesn't mean I 
have acold? A, Exactly. 

Q. It may be too much pepper on my sandwich? A, Exactly. 

Q. But if I have a cold and sneeze, the sneeze is a symptom of a 
cola? A. Even then, it could be pepper on your sandwich. The probability 
is, if we look into the situation, if we make a proper examination, that that 
particular symptom is referrable to that particular condition. 
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Q. And, Doctor, if I have a mental disorder, which is capable of pro- 


ducing anti-social conduct, my anti-social conduct is a symptom of that 
disease; is it not? A. If we have established that the individual is sick and 
this is a symptom. ! 

Q. If you have the disease, the anti-social conduct is a symptom of it; 
is that correct? A. In that particular disease. 

Q. Yes, sir. All right. Now, if my condition happens to be an unstable 
personality -- getting back to this case -- and that unstable personality is 
capable of causing me to indulge in anti-social conduct, the anti-social con- 
duct is the product of it, is a symptom of my disease, that is, my unstable 
personality; isn't that correct? A, If you assume and accept the fact that 
your emotional instability is causing you to do these things. 

Q. Yes, sir. If I have an unstable personality that is capable of pro- 
ducing or causing the symptom, anti-social behavior, then my unstable 
personality -- my unsocial conduct is a symptom of my unstable personality, 
my disease; is that correct? A, You have already defined it by saying that 
the anti-social behavior is related to it. But there are emotionally unstable 
people who do not engage in anti-social behavior. 

Q. Iunderstand. A. The two, in other words, are not inexorably linked 
to each other. 

Q. Of course, in making a diagnosis, whether it is of pneumonia or 
mental disease, the doctor looks for all the symptoms of the patient who 
apparently is ill? A. He looks for as many symptoms as he can find. 

Q. Certainly. So, if I go to the doctor and tell him that I am not feeling 
well, and he takes my temperature, and I have a fever, Iam sneezing, my 
nose is running, I am coughing, he is likely to conclude from that, in the 
absence of further symptoms, I have got common cold; isn't he? A. He 
may very well, yes. 

Q. IfI go in to the doctor and tell him that I have got a bad pain in 
my leg and he looks at my leg, and he sees that this bone here is angulated, 
and there is a swelling there, he is likely to conclude I have a: broken leg 
and he had better take an X-ray? A. Let us say, he will make the presumption, 
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he won't conclude. He will assume until certain other examinations and tests 
either rule it in or rule it out, as we say, confirm it. 

Q. Doctor, if I go in to a doctor, and tell him that I have got a ringing 
in my ear, I have dizzy spells, and I don’t hear very well in the right side, 
he may conclude from those three symptoms I have gotten a Meniere's syn- 

drome? A. He can conclude an awful lot of things or suspect a lot of 
things from that triad of symptoms. 

Q. That is the triad, that is the classic three complaints of a patient 
with Meniere's syndrome? A. Conversion hysteria, certain types of neurosis. 

Q. That is a mental disease? A. May very well be, though. 

Q. Where these symptoms are the product of some mental disease. 
But if you have got three symptoms, Doctor, that are the three symptoms of 


Meniere's syndrome, and you tell the doctor, I have ringing in my right ear, 


I don't hear out of the right ear so well, and I have been dizzy , from the three 
symptoms, the diagnosis might be Meniere's syndrome because I have the 
symptoms? A. Youare pushing too hard. He will suspend judgment. In 

the back of his mind, he will say, one possibility is Meniere's syndrome. 

He might say there is another possibility , think of several, make further 
examinations to either confirm or not confirm this. 

Q. Diagnoses are made from symptoms, aren't they, and symptoms 
are important, very important to consider, for the doctor, before he makes 
his diagnosis? A. That is right. 

Q. So looking again at the notes made, the court notes made by Dr. 

Owens, on Monday: 

‘and has been a steady user of alcohol.” 

Now , Doctor, is the steady use of alcohol often a symptom, the result 
of, the product of an unstable personality , an inadequate personality? A. It 
may be associated with an emotionally unstable person. It sometimes is, 
but not always. 

Q. Let's get back to the sneeze again, Doctor. The sneeze may be 
caused by too much pepper, may be caused by the cold; is that right? A. That 
is right. 
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Q. The steady, heavy use of alcohol may be caused by an unstable 
and inadequate personality, may it not? A. It may be. 


Q. Therefore, the steady or heavy use of alcohol is a symptom of an 


unstable personality, although other things may cause it? A. Yes. 

Q. So it is one of the symptoms of the unstable personality ? A, It 
could be associated with it. 

Q. You say "could" again, Doctor. The sneeze could be associated 
with the cold or pepper. A. I have to. Iam simply indicating the range of 
possibilities. 

Q. Doctor, with respect to this next one: 

"In discussing the crime, he states that he had no intention what- 
ever of killing the landlady with whom he and his wife had resided for 

a couple of years, and says that he meant to scare her." 

Does that permit you to conclude that this man is without a mental 
disease? That is, your diagnosis is, "without mental disorder.’ The diagnosis 
is, "without mental disorder." Does this statement in the court notes: . 

'In discussing the drime, he states that he had no intention what- 
ever of killing the landlady with whom he and his wife had resided for 

a couple of years, and says that he meant to scare her," 

Doctor, is that something upon which you conclude, is that statement 
something upon which you conclude this man is without mental disorder? 

A. No, not that alone. 

Q. So, killing one's landlady is not a symptom or a sign of a good 
healthy mind, is it? A. An act like that can, again, occur as a result of 
any number of circumstances; and I don't like to state as a matter of fact 
that because one has committed such an act, that inevitably he must be 

eee from a certain condition, or even that he is not suffering from a 
certain condition. I think the statement as it appears must be taken against 
the whole background of the situation. 

Q. Yes. You notice, Doctor, we are taking it against the whole back- 
ground. I am going statement-by-statement in these court notes to see 
what there is in there that supports the diagnosis, "without mental disorder." 
The one we have now under consideration is this: 
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"In discussing the crime, he states that he had no intention what- 

ever of killing the landlady with whom he and wife had resided for a 

couple of years, and says that he meant to scare her.” 

Now, is that something, Doctor, the killing of a landlady with whom 
you have lived for several years, without intending to do so, is that some- 
thing that supports a diagnosis of no mental disorder? A. That neither 
supports nor argues against anything. I think it is irrelevant. 


Q. So it doesn't support the diagnosis of no mental disorder, in other 


words ? 

MR. LOWTHER: Wait a minute. I don't mean to interrupt you, my 
brother Casey. That wasn't the answer. The Doctor said it neither supports 
nor argues against. 

MR. CASEY: I know. It wasn't the answer that the Doctor gave. I 

am pressing for the answer to my question. 

MR. LOWTHER: I ask that the answer be read back, 

BY MR, CASEY: 

Q. Does that sentence -- 

MR. LOWTHER: I would like the answer the Doctor did give read 
back. Would you mind, Mrs, Watson, with His Honor's permission, reading 
that question back? 

(Whereupon, the question and answer were read by the reporter.) 

MR, LOWTHER: Thank you, Mrs. Watson. 

BY MR, CASEY: 

Q. To answer my question, that statement of the killing of the land- 
lady doesn't support a diagnosis of no mental disorder, does it? Killing a 
landlady with whom he resided for many years, without intending to do so? 
A. No. 

Q. Now, the next note made by Dr. Ownes on your court notes: 

"He was seen at D.C. Jail in 1954 by two psychiatrists.” 

Well, that doesn't support the diagnosis of no mental disorder, does 
it? From that, that would be no part of the diagnosis of no mental disorder, 
would it? A. No, that doesn't say anything significant to me. 
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Q. "The argument with the landlady resulted over her, that is, the 

landlady , wanted the patient's wife to get out of the building.” 

That doesn't support the diagnosis of no mental disorder or without 
mental disorder, does it? A. No. 

Q. Let me ask you this, Doctor: Would an argument with one's land- 
lady over whether or not she was to order your wife out of the house be an 
event that might be termed an aggressive stimulant? Is that an aggressive 
event? An argument with a woman who is ordering your wife out of the 
house, after living there for a couple of years? A. Depends on who pre- 
cipitated the argument, why she wanted the wife out of the house, what sort 
of a woman the wife was, what sort of a woman the landlady was, the particular 
condition of each of the people involved at the time. It is so full of qualifica- 
tions as you present it I can't give any definite unequivocal answer. 

Q. That might be a situation that would stimulate aggressive drives? 
A. Conceivably. 

Q. Particularly if the wife was ordered out of the house because of an 
insult, that is, that she was lazy, whereas the patient here believed his wife 
was not lazy but was unable to do as much work as others because of a 
childhood polio? A. Again, I don't want to interfere in other people's argu- 

ments. It would be the sort of thing that you would have to know an 
awful lot about before you make any judgments as to who was most aggressive, 
and so on. It is meaningful only in a very, very remote sort of a way. 

Q. Let's see, Doctor. As I understand you, the landlady with whom 
you and your wife had lived for a couple of years ordering your wife out of 
the house because of an insult to your wife, that is, that she is lazy, might 
be an aggressive stimulant to one man, might not be to another; is that 
correct? A. I have known other ways to deal with problems than to argue 
or fight. 


Q. Yes, sir. Now, with a person who was emotionally stable, not easily 


affected by aggressive drives, a fellow who easily turns the other cheek, this 
might not be a particularly aggressive situation; whereas, to the unstable 
individual, the fellow with the unstable personality , the fellow who does not 
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turn the other cheek but strikes back, this would be an aggressive situation, 


something that would stimulate an aggressive drive; isn't that correct ? 


A. Well, again, if the landlady asked politely, or if she was very nasty, or 


obscene, or insistent, or had asked on several previous occasions and didn't 
get any response, if there was any truth to what she said -- I could think of 

a million things that would qualify the discussion. 

Q. All right, Doctor. In addition to what I have already said about 
this situation, assume that the patient has been drinking alcohol, and that 
at the conclusion of the argument, the landlady hits him over the head with 
a bicycle pump, and opens a laceration an inch long, going from the forehead 
through the hairline into the scalp. Is that an aggressive situation? A, I 
think I would so construe it if I was in his position. 

Q. Some people wouldn't turn the other cheek? 

MR. LOWTHER: Did that call for an answer? 

MR, CASEY: I will withdraw it. 

MR. LOWTHER: You say you withdraw it? 

MR. CASEY: Yes, sir. 

MR. LOWTHER: All right. 

BY MR. CASEY: 

Q. Doctor, going to the last paragraph here: 
"The patient is a 37-year old colored male, born as an only child, 
of a broken home, finished two years of high school, fairly adequate 
school adjustment, and was inducted into the Service in 1943, spend- 
ing 27 months overseas, received an honorable discharge in 1946." 
That could be true of a person with no mental abnormality , it could 
be true of a person with a mental disease; could it not? A. That is 
right. 

Q. "He is a Baptist, but is not the type to engage in church affairs.” 

There are very devout people with mental disease and people who 
are not religious at all who are mentally healthy; are there not? A, That 
is right. 

Q. That means nothing one way or the other? A. Correct. 
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Q. "He has had a number of arrests for intoxication and several for 

assault, weapon, knife.” 

Now, Doctor, is there anything in that sentence that would permit you 
to make the diagnosis that the patient is without mental disorder? That is, 
there is nothing mentally healthy, particularly, about a number of arrests 
for intoxication and several assaults with a knife; is there? A. I would like 
it to be understood, when I say a man is without mental disorder, I don't 
mean to imply he is the best adjusted person in the world or pillar of society. 
Obviously , we have this history. Obviously, he has been in difficulties from 
time to time. The mere fact of having been arrested for intoxication and 
even having made an assault on somebody with a knife, in itself, again, is not 

sufficient information or data on which to base a diagnosis of mental 
disorder or mental illness. 

Q. Doctor, let me ask my question again. I think you must have 
understood it in reverse of the way I phrased it. 

The statement that he has had a number of arrests for intoxication 
and several for assault, weapon, knife, does not support a diagnosis of no 
mental disorder? There is nothing in that sentence or the facts that he has 
been arrested several times for intoxication and several times assaulted 
people with knives, that indicates this is a healthy mind, a man without a 
mental disorder; is there? A. There is nothing in it that indicates a healthy 
mind -- is that what you are asking ? 

Q. That the patient is without mental disorder. The fact that a patient 
has been arrested for intoxication several times and has assaulted several 
people with knives doesn't suggest to psychiatrists that this is a healthy 
mind, it is without mental disorder? A. It doesn't suggest perhaps the 
best adjusted mind, but it doesn't suggest mental disorder. 

Q. "In 1949, he had been out of jail for about a year, and his step- 

father was threatening to return him to jail, and he became upset and 

jumped out of a second story window through the glass, was in D.C. 


General Hospital for a period of nine days." 


Jumping out of a window, through several panes of glass, does that 
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indicate there is no mental disorder, Doctor? A. I have known people with- 


out mental disorder who have jumped out of windows. 

Q. Doctor, this is just the reverse of what Iam asking. There is 
nothing in the fact that this man jumped through the window, without opening 
the window, and knocked out several panes, that indicates he is without mental 
disorder; is there? A. No, this fact alone does not say he is without mental 
disorder. 

Q. All right, sir. 

"In 1952 was in Freedman's for observation following a stab 
wound in the left side.” 

That doesn't support a diagnosis of no mental disorder, does it? 

A. Not in and of itself, no. 

Q. "In 1960 was hit on the head and treated at Washington Hospital 

Center as an out-patient.” 

That doesn't support a diagnosis of no mental disorder, does it? 

A. Not in and of itself. 

Q. Doctor, we have gone one-by-one through the entire report, have 
we now every word in it? A. This is just a brief -- 

Q. Doctor, my question is very simple this time: Have we gone 
through every single word in this report? A. On this piece of paper, we have. 

Q. Yes, sir. That piece of paper being Defendant's Exhibit No. 8 for 
identification. A. That is right. 

Q. All right, Doctor, do you have any additional notes on Mr. Carey ? 
A. No, I don't. 

Q. Doctor, this morning you testified on direct examination that at 
the time you examined Mr. Carey, the only time you examined him, October 
3, 1960, in the company with 13 or 15 other psychiatrists and psychologists, 
a social worker and several chaplains you had available to you the psycho- 
logical summary that was put in the file at St. Elizabeths Hospital; is that 
correct? A. That is correct. 

Q. This psychological summary was made after an examination by 


Dr. Margaret Mercer; is that correct? A. That is correct. 
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Q. Dr. Margaret Mercer is who, over at St. Elizabeths, Doctor ? 
A. She is Director of Research in Psychology, in the Psychology Section, 
assistant to Dr. Ives, who is the Chief of the Psychology Section. 


Q. She is the Assistant Chief of Psychology? A. I don't know whether 


that is her precise title, but she is the second in command. 

Q. You recognize this as being the St. Elizabeths Hospital report, 
Margaret Mercer, Ph. D., Assistant Chief, Psychology Branch? A. Yes. 

Q. She is the psychologist in your institution who examined this man 
psychologically? A. That is correct. : 

Q. You testified on direct examination, since this psychological report 
was available to you at the time you examined Mr. Carey, with so many other 
people, for about an hour on October 3, that after reviewing this, you con- 
cluded that while he had, as the report states, an unstable personality , emo- 
tionally unstable personality, his unstable personality was not such that you 
would consider it a mental disease; is that correct ? A. That is what I stated. 

Q. It is your testimony that persons who have an emotionally unstable 
personality may have a mental disease but only if the unstable'personality is 
severe enough to be considered disease; is that right? A, That is correct. 

Q. And you don't regard Mr. Carey's emotionally unstable personality 

as quite severe enough to constitute a mental disease; is that right? 
A. That is right. | 

Q. Now, sir, did you consider Dr. Mercer's report when you came to 
that opinion? A. Yes. 

Q. Looking with me, please, at the "Personality Structure ," heading 
of this report, ''This record is that of a person who sees the obvious aspects 
of his environment and can react to them in simple, stereotyped manner, if 
they do not stimulate him emotionally.” 

What does that mean, Doctor, that first sentence? The first line in 
Dr. Mercer's report, in your St. Elizabeths Hospital psychological report 
that you considered? A, This means, as it states here, he reacts to the 
more obvious or apparent aspects of a particular situation in a simple, 


stereotyped fashion, that is, in a rather rote fashion, in the way he is 
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accustomed to react to them, provided there is no emotional stimulation 
involved. In other words, there is nothing in the situation that upsets him 
very, very severely. 

Q. Can I put this -- see if I can accurately put this in layman's 
language. If this man is calm, cool and collected, he is not emotionally af- 
fected, not mad, or passionate, or anything of that sort, he can appreciate 

what is going on around him and conduct himself in that surrounding 
in a reasonable, stereotyped way? A. Yes, in effect, it amounts to that. 

Q. So long as he is not emotionally excited? A. Yes. 


Q. Al right, sir, the next sentence: 


‘When he encounters situations which arouse sexual or aggressive 


drives, the flow of associations shuts off.” 

What does that mean, Doctor? A. That means that his normal associa- 
tional thinking -- most of us, as we think, and as we deal with situations, 
there is an association of one thought following another, in a certain logical 
order. But under certain circumstances, when he encounters situations 
which to him arouse sexual or aggressive drives, this logical flow of thought 
is interrupted. 

Q. And he stops associating things properly ? A. It doesn't mean that 
he stops associating things properly or his capacity is reduced. It means 
that the normal, progressive way of thinking about a thing is interrupted. 
Something interferes with it. 

Q. That is the flow of associations that Dr. Mercer refers to? 

A. Chain of associations is interfered with. 

Q. Will you give us an example of chain of associations that would 
be interrupted by an aggressive stimulus? A. Well, if Il were ina particu- 
larly tight position, for example, where my self-esteem were being chal- 
lenged, and I felt that I was making a poor response to that situation, I would 
not be able to think perhaps clearly or logically or reason out the situation 
or deal with it realistically, but might resort to unrealistic or infantile or 
immature ways of dealing with it. Like a child, who is refused candy and 


develops a temper tantrum. Instead of accepting the fact it is not good for 
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him or he is about to have his meal, he can't be reasoned with, doesn't 


associate properly, wants his candy; and if he can't have it, becomes agitated 


and has a tantrum. 

Q. Would it be true if the flow of associations were not cut off, the 
child, of average intelligence, rational average, if the flow of associations 
remained intact, the child would think; Mother says now it is too close to 
lunchtime. If I accept this without argument, perhaps if I ask for candy in 
mid-afternoon, she may give it to me because I have been good. Whereas, 
the child actually often, in the situation you described as a situation where 
the flow of associations cuts off, doesn't reason, he throws a tantrum be- 
fore lunch, which is likely to get him a "No." answer, if he asks for candy 
in the afternoon because he has been bad. A. Yes. These things aren't 

often reasoned out in so many words but I think most of us kind of 
grasp the situation and deal with it effectively. 

Q. So, Doctor, the finding made by Dr. Mercer there is, _ this isa 
fellow who reasons with respect to the consequences of things, and the flow 
of associations is ordinarily intact, but he doesn't think of the consequences 
and his flow of associations is cut off when he is given this sexual or ag- 
gressive stimulant; is that right? A. Yes. 

Q. And the psychological finding goes on to say in the next sentence: 

"Persons showing this pattern .. ."” that is, those whose flow 
of associations cuts off when they have the aggressive stimulant -- 
"Persons showing this pattern are unable to exercise judgment 
and control because they fail to conceptionalize." 

Will you please tell the Court and jury what that means to a psychiatrist? 
A. Well, I think this was practically explained in the previous figure of 
speech. To conceptionalize is to get a picture of the whole situation, and 
deal with it. That is, the child, who perhaps without putting it into so many 
words says, no, if Ido as I am told, it might be to my advantage later on, 

this is conceptionalizing. Forming some abstract concept of what is 
involved in the situation. 

This is what is meant here. It is said here: 
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‘Persons who show this pattern of emotional instability are un- 

able to exercise judgment and control because they don't conception- 

alize."' 

Q. The child failed to judge and makes the decision that is really bad 
for him? A. He shows poor judgment. He does what we Say is the wrong 
thing. 

Q. He is acting without thinking, without proper thinking, is that right ? 
A. Yes. 

Q. And doing something that actually hurts him? A. In the long run. 

Q. But at the moment, under an impulse at the moment, he throws a 
temper tantrum. This is an impulse, isn't it, because of lack of control? 
A. You might so construe it. 

Q. That is, the child does throw that temper tantrum. Mother said, 
no. He throws the temper tantrum. He does that under impulse, not as a 
result of the rational process. Isn't that so? A. That is right. 

Q. “They discharge tensions through aggressive physical action, 

without being clear as to why they do what they do, or what the con- 

sequences may be.” 

Explain that to us, please, Doctor. A. Well, tensions build up in all 
of us. We become tense in a situation that threatens us. When I say, threatens, 
I don't mean necessarily physically, but in which we are uncomfortable. We "I 
build up a certain amount of tension, and some people release this tension 
by an aggressive physical behavior without a clearly formulated plan as to 
why they are doing what they are doing. They just strike out blindly , you 
might say, in an attempt to discharge this tension. 

Q. They strike out blindly without judgment or control? A. Without 
judgment, with poor control, and without regard to the consequences. 

Q. "Difuse stirred up emotions lead to discomfort for which they 

are likely to seek relief in drugs and alcohol." 

Is that right? A. This is what it says. 

Q. Oralcohol. A. That rather vague emotional situations may cause 


them internal discomfort and some people look for relief from this type of 
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internal turmoil either in drugs, narcotics, that is, or alcohol, or sedatives. 

Many people take sedatives. Things of that nature. 

Q. Doctor, as I understand it, this emotionally unstable personality 
that we have been discussing, may be of a severe nature or it may be of a 
rather mild nature, is that right? A. Yes, it varies. : 

Q. Now, Doctor, given the emotionally unstable personality we have 
been talking about, people that follow this pattern -- what would you say was 
an example of a person who had a severe case of this emotionally unstable 
personality ? A. I don't know that offhand I could give you a picture of it. 

My response in these cases is generally to the individual case. When I have 

a clinical picture before me of an individual, whose pattern of living is of 

a certain kind, whose history is of a certain kind, then I think I can say that 
this man has got an emotional instability of such a severe nature as to amount 
to a mental illness, It is pretty hard for me to formulate a theoretical picture. 

Q. Let me ask you this, Doctor: All throughout medical science, 
whether you are an internist, an obstetrician, or a psychiatrist -- whatever 
your field is -- you are likely to meet conditions which you regard as severe, 
is that right? A. Yes. 


Q. And you are likely to meet conditions, illnesses which are not 


severe, is that correct? A. That is correct, 

Q. Would it be fair to say, Doctor, that a condition that is not severe 
is a condition which is temporary in nature, which doesn't hurt you very 
much, and which isn't likely to cause you extreme grief, it isn't likely to 
cause inability to earn a livelihood, it isn't likely to deprive you of the en- 
joyment of a home, and the things most of us enjoy, including freedom, it 
isn't likely to result in your death? A. Well, these may be some of the 
characteristics. I could perhaps name others as well, but it is rather dif- 
ficult , as I say, to formulate a theoretical situation, because people don't fit 
into theoretical formulations. 

Q. Well, Doctor, an advanced case of cancer ina vital area of the body 
is a severe disease, isn't it? A. I think it would be recognized as such. 

Q. It is severe, isn't it, Doctor, because it is likely to kill you, it is 
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likely to make your life, until you die, a life in which you don't enjoy the 


things most of us enjoy, it is capable of preventing you from making a live- 


lihood, it is capable of causing you extreme pain, and it is capable of pre- 


venting you from properly contributing to your family, either as a housewife 
or as a bread winner? A. Well, its severity may also be characterized in 
terms of the chemistry involved, or what the doctor calls severe. It may 

not bother the individual at all in some cases. He may not feel un- 
comfortable. 

You see the advertisements all the time: If you see a lump, or any- 
thing, run to the doctor. 

The question of severity is a relative one. The doctor may think you 
have a very serious disease. You may think you have a little lump some 
place, and not anything worth worrying about. 

Q. It is still severe because it is capable of taking your life, it is 
capable of depriving you of the ability to earn a livelihood, it is capable of 
depriving you of enjoying life, and of enjoying your family, and all the things 
most of us enjoy. A. There are certain characteristics. 

Q. And it is capable of causing you ungodly pain. A. It may or may not, 

Q. Doctor, a disease, to be mild, wouldn't you say, is a disease, which, 
while irritating, like athletes foot, or hay fever, is not going to kill you, it is 
not likely to keep you from being able to go to work, it is not likely to keep 
you from doing many of the things that you enjoy? In other words, it is not 
terribly serious to your life, however annoying it may be during the summer 
months? A. It may not be serious to one's life, but it can be pretty un- 
comfortable, as I , personally, have reason to know. 

Q. But you don't consider it serious? A. It is not fatal, but it certainly 
can hamper a good deal of your activity. 

Q. Now, Doctor, would it be fair to say that the severity of a disease 
or the severity of a condition can be fairly judged by what it does to you and 
what it is capable of doing to you if not cured? A. I think to some extent you 
might say that. 

Q. Now, Doctor, a person with the personality that was described by 
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you from the psychological report, a person who had that emotionally un- 
stable personality, that was unable to associate, lost control and judgment, 
when presented with an aggressive drive, would be a personality that would 
react inappropriately to a situation that presented aggression to him, would 
he not? A. It might. But you must characterize the aggressiveness. What 
is aggressiveness to him may not be aggressiveness to another person. 

Q. Doctor, being hit on the knee with a bottle, and being attacked with 
a knife, would be an aggressive situation, would it not, in any case? Ay i 


think you could so interpret it. 


Q. And if a person who has the personality we have just described 


was presented with that kind of an aggressive drive, a whiskey bottle being 

bounced off his knee, after being thrown at him, and the pitcher of 
that bottle then coming at him with a knife, would be likely to react with 
his flow of associations cut off, his judgment cut off, his control cut off, 
and act without understanding why he was doing what he did, or what the 
consequences would be? Like the child who throws a temper tantrum; isn't 
that right? A. This could happen, yes. 

Q. Doctor, would you say that an emotionally unstable personality 
who had a bottle bounced off his knee, and then was attacked with a knife, 
who reacted by knifing a dear friend, who had been drinking with him, was 
reacting as a result of an unstable personality? A. Not necessarily. 

Q. All right, Doctor. That patient wouldn't at that point necessarily 
need hospital care, is that right? A. That is right. | 

Q. Wouldn't necessarily have any disease. 

Suppose, Doctor, the same patient who was described there as of 
average intelligence, is able to cope with everything so long as he is not 
emotionally upset, is drinking two years later -- the incident I just described 
happened in 1947, that is, when he knifed a dear friend who was a class- 
mate and a fellow team mate on a football team. In 1949, when he has 
gotten out of jail, as a result of the 1947 stabbing, and he is again drinking, 

and his stepfather kids him about having a prison record, and the 
likelihood of going back to prison for doing something wrong again, runs 
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to a six-pane, second-story window, and jumps through that window to the 


cement surface below, carrying four panes of glass with him, landing on 
the cement, and being taken to the hospital, with lacerations of the entire 
left side of his face, had reacted in an inappropriate way, without judgment 
and control, such as a person with the personality you have described? 

A. Well, the act certainly an unreasonable act, from what facts you have 
given me. 

Q. Was it an inappropriate reaction to the aggression presented, 
that is, the taunting of a stepfather, to run out of a closed, second-story 
window, jump through it, and carry four panes of glass with you onto the 
cement surface below? A. In the context in which you present it, it is an 
abnormal or over-response, excessive response. 

Q. It is a response that can be prompted by the emotionally unstable 
personality you have described? A. Yes. 

Q. That would be the type of thing you would expect of them, as a 
result of their unstable personality? A. Conceivably. 

Q. Doctor, would you at that point think this unstable personality 
had become serious enough to warrant hospital care, to warrant treat- 

ment, to be considered as a disease that required treatment? A. Not 
necessarily. I would feel that I would want to know about the situation. I 
know that many healthy persons, including myself, often react violently 
to situations which, in the light of more careful thinking , showed poor 
judgment. Yet, I don't think of myself or other people I know who do this, 
as being mentally ill. An act of poor judgment does not mean one is suf- 
fering from a mental illness. 

Q. Let me ask you, Doctor: You think this is something that can 
be produced by the unstable personality described? A. An unstable per- 
son might respond in this way. 

Q. We are talking now about the severity. Do you think the symp- 
tons by 1949, when this patient jumped through a closed, second-story 
window, onto a cement surface, badly lacerating his face, requiring hospital 


treatment, had gotten to the point where it was severe enough to require 
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medical care in an institution for disease? A. I can't say. 

Q. Lam not talking about the man that misses the putt and throws 
his clothes in the pond, Doctor. 

Don't you think when a man has made that apparently oe at- 


tempt, it is about time -- 
MR. LOWTHER: Your Honor, I have listened to my brother. I think 
this business about throwing your clothes in the pond is a little out of line, 
MR. CASEY: I withdraw that, if he thinks that hurts the Government's 


case. 

MR. LOWTHER: I want counsel to have full opportunity, as long as 
he stays within bounds of propriety and is a gentleman. That is all I ask. 

THE COURT: All right. 

Ladies and gentlemen, you can take a ten-minute recess at this time. 

(Whereupon, the jury left the courtroom.) 

THE COURT: You gentlemen come up here, please. 

(Whereupon, counsel approached the bench and the following proceed- 
ings were held:) 

THE COURT: The Court understands from the testimony of Dr. 
Platkin that the emotionally unstable personality may be a mental disease, 
depending upon the severity of that situation. And the Court further under- 
stands that the question has been asked the Doctor, can you tell the Court 
and the jury what in your opinion would constitute a person with an abnormal 
emotional personality. And the Doctor said, no, I can't. 

MR, LOWTHER: He says, in general. He says, he would want to go 
to specifics, Your Honor. At least, that is my recollection. | 

THE COURT: Yes. My understanding is, he should be allowed to go 

to specifics. I don't understand why he couldn't very readily say -- 
in my own mind, I draw a line of demarkation at this point. Now, I know 
that they have people over at St. Elizabeths, just as you do, that have written 
checks on their own accounts, in their own names. 

MR. LOWTHER: I know one that got over there, who went over the 
wall and went out and forged one, passed it, too. 
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THE COURT: And they say, they are mentally ill. Now,I would like 
to know -- it is my understanding that the Doctor will testify that a person 


who does not conform with the norms of a given community is a sociopathic , 


and that he is mentally ill. I recognize that they have changed their opinion, 
when the Blocker case was tried. Before that, it was not mental illness; 
now it is mental iliness. But I am anxious to have Dr. Platkin give to the 
jury some definition or some example of what he would feel would be a 
personality that is emotionally unstable, with a degree of severity that would 
constitute a mental illness. 

MR. CASEY: That is just where we are going, Your Honor. 

THE COURT: But he hasn't answered it yet. 

MR. CASEY: But I am going to it. 

THE COURT: My understanding is, the question has already been 
asked and he said, I can't. 

MR. LOWTHER: He says that he will do it in specifics. He says, 
sometimes, yes, sometimes, no. 

MR. CASEY: I think we will have the specifics of this case. 

(Whereupon, a short recess was taken.) 

(AFTER RECESS) 

(The jury was in the jury box.) 

MR. LOWTHER: If the Court please, may we approach the bench? 

THE COURT: Yes. 

(AT THE BENCH:) 

MR. LOWTHER: Your Honor, I have Dr. Gordon and Dr. Owens out- 
side. I was wondering if I would be safe in excusing them for the balance of 
the afternoon. 

MR. CASEY: Iam inclined to think so. I will be a little longer with 
this doctor and I feel confident Mr. Lowther will have questions. 

MR. LOWTHER: I will have some questions. 

THE COURT: How do you feel? Are you tired? We can go a little 
bit late. Let's finish with this doctor this afternoon. You excuse Dr. Owens. 

MR. LOWT HER: Can I go out and tell him to come back ? 
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THE COURT: Tell him to come back in the morning. 

MR, LOWTHER: Mr. Hill said he will tell him. 

THE COURT: All right. 

(IN OPEN COU RT:) 

(Thereupon, the witness who was on the witness stand prior to the 


recess, Dr. Platkin, resumed the stand the following occurred:) 


BY MR. CASEY: 

Q. Doctor, if Mr. Carey, the patient with this Peete unstable 
personality that you have described, was drinking with friends in 1947, and 
as a result of a fight that arose during that drinking bout he stabbed his 
dear friend, I understand under those facts you wouldn't then think this 
emotionally unstable personality reached the severity to require treatment 
as adisease, A. If this is done under the influence of alcohol I think I 
would reserve judgment. 

Q. You reserve judgment as to whether this is now a disease; whether 
this is now something that required treatment as a disease? A, Whether he 
was emotionally unstable within the meaning of that term as we use it. 

Q. As you use it today in direct examination and cross-examination. 
A. Yes. 

Q. All right, Doctor. Now, if this patient should continue to drink 
heavily, and by "heavily" I mean to drink steadily as your history reports, 
and consume as much as five fifths of alcohol over a weekend extending 
from Friday night until Sunday, until 1949; and in 1949, again after having 
consumed alcohol, was razzed by his stepfather about his police record; 
as a result of this he was aggressively stimulated and ran toward a closed 
second story window and jumped through that window, sustaining 
lacerations mentioned before, and landing on the pavement two floors below; 
was taken to the hospital for treatment of lacerations; although he refused 
sutures for a time; was, at the request of the Metropolitan Police Depart- 
ment held for mental observation; that the Mental Health Commission of 
this Court appointed by this Court -- two psychiatrists, a chairman, a lawyer -- 
reported that the patient had a psychotic episode and eleven days later had 
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recovered from that psychotic episode; would you at that point conclude 


that this emotionally unstable personality was now severe enough to re- 


quire treatment and be termed a disease? 

MR. LOWTHER: There is one other factor I don't think my brother 
told him. That is, about the finding of sound mind. 

MR. CASEY: Eleven days after this jumping through the window the 
Mental Health Commission reported it was a psychotic episode; he had now 
recovered; was of sound mind, and he was dismissed. 

Would you at that point think this was severe enough for medical 
treatment and to be called a disease ? 

THE WITNESS: As long as you tell me that alcohol has been involved, 
the picture is complicated. That becomes quite a problem to say whether 
he is sick or not. Alcohol masks a lot of symptoms he might otherwise 

have. Iam not in a position to say. In any event I rarely make judg- 
ment over such a period of time as to whether a man is sick or not. There 
is a lot more to the story, lam certain, than the facts as you present them. 
I don't say you are deliberately withholding them. But appreciating a man's 
psychological make-up and emotional make-up is something that takes more 
observation than the mere description of an incident. 

BY MR, CASEY: 

Q. Doctor, he was in your hospital for almost ninety days, during 
which that psychological report was entered. A. That is correct. 

Q. So, he was studied and that was found to be his psychological 
situation? A. That is correct. 

Q. Doctor, you then would have some doubt as to whether that con- 
dition, the unstable personality, was severe enough after assault on a dear 
friend that caused a prison term, and then an attempted suicide by jumping 
through a closed window as a result of some razzing, you wouldn't consider 
it severe enough yet? A. I understand that Iam -- 

MR. LOWTHER: (Interposing.) Just a minute, Doctor. 

The only thing I object to there is my friend injected one thing there 
that I don't think is in evidence. I think he said this emotionally unstable 
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personality caused him to do this stabbing. I don't think there is any 


evidence the stabbing and jumping through the window was caused by that. 

MR, CASEY: I think there has been from this doctor. This is con- 
duct expected from a personality that reacts to an aggressive ‘stimulant 
as he does. 

MR. LOWTHER: My objection is, Your Honor, that there was no 
testimony that this emotionally unstable personality caused this defendant 
to stab someone in 1949 and jump through a window, and so forth. There 
has been no testimony that was the causation. 

THE COURT: Do you agree there was no testimony as te that ? 

MR. CASEY: No, Your Honor. I think this man testified the way 
this man would release tension this is the type thing that would happen; 
that these things would present aggressive stimulant, that the reaction was 
aggressive and violent, not consistent with the stimulant presented. 

THE COURT: The ladies and gentlemen of the jury, of course, will 
recall the testimony. 

MR, LOWTHER: I don't -- I just premised that on the question. I 
don't object to the question but I don't think he testified that was the cause, 

BY MR, CASEY: 

Q. Doctor, would you at that point decide that this unstable person- 
ality was finally of severity to require treatment and was now a disease? 
A, I think my position is as long as alcohol is involved, I can't offer an 
opinion in this respect. It clouds the picture; it complicates the picture; 
it confuses the picture; and how much is due to the loss of inhibition caused 
by alcohol and how much is due to personality, whether it is unstable, or 
any other kind, I can't say and I don't think I can offer an opinion. 

Q. Doctor, the alcohol itself is caused by this unstable personality , 
isn't it? A. I agreed that an emotionally unstable personality is the kind 
that could or might resort to drugs or use of alcohol. 

Q. Likely to see relief in drugs or alcohol; is that right? A. This 
is Dr. Mercer's opinion. 

Q. Isn't it true that a personality of this sort will create diffused, 
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strung up emotions which lead to discomfort from which they are likely to 


seek relief in drugs or alcohol? A. They may. I can't say they are likely. 


Q. Isn't an emotionally unstable personality like that likely to drink 
alcohol to relieve the discomfort caused by his unstable personality ? 

A, They may. Whether they are likely , there are any number of ways, any 
variety of ways an emotionally unstable person might seek relief from this 
tension: by drugs, by alcohol, by becoming a prize fighter, perhaps, or 
something like that; or channeling his activities into a socially accepted 
form of aggressiveness. Some emotionally unstable people might resort 
to that, but it doesn't necessarily follow to say they will resort to the use 
of drugs, or alcohol. They may. 

Q. Doctor, as a member of the staff of St. Elizabeths where this man 
was hospitalized for ninety days by order of this Court, during which time 
you concluded he had an emotionally unstable personality , did you make any 
attempt to find out what the results of that emotionally unstable personality 
were, or how he tried to relieve discomfort that resulted from it? Whether 
it was in alcohol, or becoming a prize fighter, or the use of drugs? A. I 
didn't say -- I didn't conclude that. I concur he does have an emotionally 
unstable personality, at least as reflected in the psychological examination. 
That was not my own conclusion. My conclusion is he is without mental 
disorder. We have some evidence how he acts. This is a matter of record. 

He was in difficulty with the law on several occasions and he resorts 
to alcohol. These things we know. 

Q. Doctor, do you know of any other measure he takes to relieve 
the discomfort caused by this condition other than the excessive and habitual 
use of alcohol? A. Occasional flareups. 

Q. Occasional flareups? A. But I don't think they are symptomatic 
of his condition. I think the instances you represented provide some rational 
basis for eruptive behavior. They are not entirely without some justifica- 
tion. I don't know that the method he chose was the right one, but being 
attacked by someone physically would involve a counter-attack and I think 
any of us would do it, with or without alcohol or with or without emotionally 


305 


unstable personality. I don't think this is particularly basic to him. 

Q. Doctor, is a suicide attempt a symptom of an unstable person- 
ality and mental disorder? A. Again, it may be. It could under certain 
circumstances, perhaps. 

Q. Isa suicide attempt, Doctor, usually a symptom, a result, a pro- 
duct of a mental disorder? A. Usually. 

Q. Doctor, after a suicide attempt in 1949 wouldn't you think that 
the mental disorder was severe enough to require hospitalization; that he 
had a mental disease and should be hospitalized? A. Iam sorry. "After 
1949 ,"" why -- 

Q. Because of the suicide attempt in 1949. A. Again, this alone is 
not necessarily a basis for hospitalizing a man. 

Q. Don't you hospitalize people, Doctor, because of a tendency to 
commit suicide? A. People are hospitalized but not infrequently it is 
found they are without mental disorder. 

Q. On your own John Howard Pavillion they hospitalize people be- 
cause of suicidal tendencies; don't they ? 

MR. LOWTHER: Your Honor, I don't like to interrupt but there is 
no evidence in this case of suicidal tendencies. 

MR. CASEY: If the Court please, there is an exhibit which was read 
to the jury, that this was a suicide attempt. 

THE COURT: Wait just a moment, gentlemen, The Court under- 
stands the objection is "tendencies." 

MR, LOWTHER: That's all. 

BY MR. CASEY: 

Q. Doctor, isn't an attempt at suicide evidence of tendency to com- 
mit suicide? A. It may be. 

Q. A person that doesn't intend to commit suicide doesn't attempt 
it, do they, Doctor? A. Well, suicide is a very controversial subject. 
We never know whether it is a bid for attention or it may be a result of 


some sort of intoxication, whether by alcohol or medication, an overdose 


of medicine, drug, or reaction to a specific situation sometimes. It may 
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be many things. I don't like to go out on a limb and say just because a 
person made what looks like a suicide attempt he is mentally ill. 
Q. There is testimony in this case of a suicidal attempt. Therefore, 
I am asking you to assume there was a suicidal attempt in 1949. Would 
that indicate a tendency to suicide if there was the attempt? A, Idon't know. 
Q. If I drive a car I intend to drive a car, don't I? A. What I am say- 
ing is that a suicidal attempt may not be a real honest-to-goodness attempt 
to do away with one's self. 
Q. Doctor, there is testimony in this case of a suicidal attempt. 


Therefore, I am asking you to assume in fact there was a suicide attempt. 


Now, that would be evidence of a tendency to suicide. What better evidence 


of a tendency to suicide is there than an actual attempt? A. I don't know. 
I have often seen people who have made what is considered an attempt at 
suicide but in the light of further investigation it is not at all an attempt at 

suicide but a form of attempt. It simply looks like it but it isn't. I 
don't know. 

Q. Doctor, there is already testimony in this case of a suicide at- 
tempt. Therefore, I am asking you to assume as true for the purpose of 
this questioning that in 1949 there was a suicidal attempt that has been re- 
ported to the Court. 

Now, isn't a bona fide suicidal attempt evidence of a tendency to 
commit suicide ? 

MR. LOWTHER: Wait a minute. I have to object to "bona fide.” 

MR. CASEY: I am asking him to assume it. 

MR. LOWTHER: The Doctor doesn't know what was in this defendant's 
mind and he took four panes of glass out. 

THE COURT: Are you objecting? 

MR. LOWTHER: Yes, sir. 

THE COURT: The objection is overruled. 

BY MR, CASEY: 
Q. Doctor, Iam asking you a hypothetical question. 


Assume it is true there was a suicidal attempt. 
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That is evidence of a tendency to commit suicide; isn't it? A. I will 


make that assumption with you. 

Q. And that is evidence of an attempt to commit suicide; is that cor- 
rect? A. Yes. 

Q. And, Doctor, a tendency to commit suicide is a symptom or 
evidence of a mental disease; is it not? A. It may be. Even assuming that 
the attempt were bona fide it ‘still is not proof positive or conclusive evi- 
dence. We have to deal with a mentally ill person. 

Q. Doctor, if the person, Mr. Carey, who has the unstable person- 
ality you described, made an attempt at suicide which was a product of that 
unstable personality, then the unstable personality had reached severity that 
required treatment and could probably be called a disease in 1949. 

I am asking you to assume that the suicide attempt was a fact. 

A, Within your phraseology, yes. If it has been established it is a product , 
I have no alternative but to agree. 

Q. Doctor, further assume as a result of this unstable personality 
and desire to relieve the tensions it created he continued to drink alcohol 
heavily and regularly, including especially over weekends when he would 
consume an entire fifth, up to five fifths, up to 1953, and in 1953, while 
drinking with his wife and another couple, both of whom are very dear 
friends of his, over a petty argument he pulled a knife and stabbed both his 
friend and his wife, would you conclude that by 1953 this unstable personality 

had reached the stage where it was severe enough to be called a dis- 
ease and require treatment. A. Again, as long as alcohol is involved in 
the picture, I have no opinion. : 

Q. Even if alcohol is a symptom of the disease? That is, something 
he consumes to relieve tensions? A. If you are asking if alcoholism is 
the product of this unstable personality, there is no question, but if under 
the influence of alcohol he committed a certain act, I don't know if this is 
related to his emotional instability. 

Q. Would this man be an alcoholic if he drank five fifths of whiskey 


every weekend, week in and week out, month in and month out, year in and 
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year out? A. Very likely. There again I reserve my answer on that be- 
cause I know many people who drink heavily who are not alcoholics. 
Q. He is likely to be an alcoholic; is that right? A. He may be. 


Q. The unstable personality he has is capable of causing alcoholism, 
isn't it? A. It may be. 

Q. If it caused alcoholism and because of it he drank heavily in 1953, 
and as a result of an aggressive stimulant provided by a petty argument 
he knifed a dear friend and the dear friend's wife in 1953, surely this per- 

sonality had in 1953 reached the stage it was severe enough to be 
called a disease and require treatment. A. I don't know. 

Q. Doctor, if a mental condition causes one to knife a dear friend in 
1947, to consume alcohol heavily from 1947 to 1949, in 1949 to attempt to 
destroy his own life, and in 1953, after continuing to drink alcohol heavily, 
results in a stabbing of a dear friend and the dear friend's wife over a 
petty argument; isn't that a serious condition? A. It is a serious condition. 
It is a poorly adjusted person, certainly. There is a problem in adjustment 
here. There is an emotional disturbance somewhere. 

Q. Doctor, how much further does a man have to go to have a serious 
condition: Knifing a dear friend, trying to destroy his own life, knifing a 
dear friend and the dear friend's wife over a petty matter, and causing one's 
self to spend two jail terms; isn't that a serious condition ? 

How much further must you go? Take his own life successfully ? 

MR, LOWTHER: I object, if the Court please. The only question Your 
Honor will submit to the jury under instructions from our Court of Appeals 
is whether or not there is a mental disease or defect, and if so, whether or 

not this clearly was the product. 

My friend has been asking questions for sometime about serious 
situations, and so on. I object to this question. The doctor should be asked 
whether or not there was a mental disease. Until you put it in those terms, 
it is meaningless to this jury. 


THE COURT: The objection is overruled. The witness may answer, 


BY MR. CASEY: 

Q. If these acts were products of mental condition, Doctor, it surely 
was serious by 1953, wasn't it; severe enough to be called a disease and 
requiring treatment? A. I don't know the gravity and I don't know the severity 
of it. I don't know if he suffered from a mental disease. 

Q. Lunderstand, Doctor. But assuming the mental disease had caused 
these acts it certainly was just about as severe as you could hope it would 
get by 1953. 

MR, LOWTHER: What disease? 

MR. CASEY: This mental condition; the unstable personality. 

BY MR, CASEY: 

Q. It had reached indeed a very serious condition when it resulted in 
a knifing of three friends, an attempt to take his own life and two jail terms; 

had it not, Doctor? A, If Iam to answer in terms of your assumption 
that these things were the product of this emotional condition, I have no alter- 
native but to say yes. 

Q. And Doctor, surely in 1960 the same unstable neouonsitty caused 
him to stab and kill a woman with whom he lived for years and known for 


more years and called "Mom," and of whom he was really fond; it was a 


severe condition, severe enough to be called a disease and require treat- 
ment in May, 1960; was it not? 


MR. LOWTHER: I object. The Doctor has not been given the back- 
ground. Mr. Casey is picking up this mama business, The Doctor has not 
been given all the background. | 

I will object to the question being incomplete and not giving him the 
full predicate on which to base an answer, 

MR, CASEY: As Mr. Lowther knows, on redirect examination he will 
have an opportunity to review whatever facts he chooses. 

THE COURT: The objection is overruled. The witness will answer 
the question. 

BY MR, CASEY: 
Q. So, if the act in May of 1960 was the product of a mental disease, 
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the mental condition, indeed, was a condition that was severe enough to be 
called severe and require treatment at that time. A. If it is established 
that act is related to this condition, again, in effect, I have no alternative but 
to say yes. 
Q. Doctor, you have testified before this Court and jury that the un- 
stable personality this gentleman has was capable of producing unsocial 


acts or unsocial behavior, is that true? A. I wish -- will you allow me to 


amend that? We were interpreting or going over what the psychologist in- 


terpreted. These were not my words and these are not my conclusions. 

Q. Iam not asking about that, Doctor. Iam talking about your test- 
imony earlier this afternoon. 

This condition where a man is presented with an aggressive stimulant, 
looses his flow of association, acts without judgment , without control, with- 
out knowing why he does what he does and the consequences of it, is capable 
of producing anti-social behavior; isn't he? A. Yes. 

Q. All right. You found, or at least the notes prepared for Court by 
Dr. Owens state, that the patient has a long anti-social history and has been 
a steady user of alcohol. 

Doctor, is there anything on your court notes or anything in any notes 
that you have as to what were the anti-social acts; what was the anti-social 

behavior that he had engaged in over a long period of time? A. (Pause.) 

Q. Let me ask you this, Doctor, when you testified this morning be- 
fore the court and jury -- 

MR. LOWTHER: Wait a minute. 

MR. CASEY: I withdraw the question. 

MR. LOWTHER: I am not asking you to withdraw the question. I 
just ask the Court to let him answer. 

MR. CASEY: I have withdrawn it and I will ask the question again in 
a few moments. 

BY MR. CASEY: 

Q. Did you know when you testified before this Court and jury what 

this anti-social behavior had been over a long period of time? A. Yes. 
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Q. Youdid? A. Yes. 

Q. You knew about the events of 1947 when you testified this morning ? 
A. I knew there had been such a situation, yes. 

Q. Did you know that a knife was involved? A. Yes. 

Q. Did you know a good friend was involved? A, I don't recall I was 
aware it was a good friend. I don't think I knew that. 

Q. Did you know alcohol was involved? A. Yes, I believe I did. 

Q. Doctor, did you know when you testified this morning that the de- 
fendant had attempted to take his life in 1949? A. No. 

Q. Did you know, Doctor, what his consumption of alcohol was between 
1947 and 1949, when you testified this morning? A. He had given us some 
information to that effect, yes. | 

Q. Did you know what his consumption of alcohol was during that 
period? A. I don't recall the exact amount. It was more than just an oc- 
casional drink. 

Q. When you testified this morning, Doctor, did you know of the in- 
cident in 1953? A. This is what incident? 

Q. Do you know what happened in 1953 that was anti-social in his 
history? When you testified this morning, Doctor, did you know that this 
morning when you told the Court and jury what your diagnosis was this 
morning? A. I don't recall what incident you are referring to. There are 
a number of difficulites he has been involved in. I don't have a mental re- 
cord of all of them by date. 

Q. Doctor, you testified this morning as to your diagnosis, considering 
the facts that were on your court notes. Did you know what, if any, anti- 
social act he committed in 1953? A. Iam sure I did. I just don't recall 
for the moment. ; 

Q. This morning when you testified you had in mind what he had done 


in 1953. You did? A. We have discussed a number of incidents here. I 


don't remember each one of them by date. 
Q. Well, sir, did you know when you testified this morning that in 
1953 this man was involved in an incident which was reported to have included 
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a stabbing of a very good friend and the good friend's wife, after consuming 
alcohol? A. I think I mentioned I wasn't aware of the good friends, but I 
knew he had been involved in a stabbing. I knew there were two occasions 
when he had been involved in a stabbing. 

Q. You didn't know on both occasions it involved a good friend? 
A. No, I don't think I did. 

Q. Did you know that the stabbing in 1960, which is reported in your 


notes, was the stabbing of a woman of whom he was very fond and called 


"Mom"? A. I didn't know he called her Mom but I understand he had been 
living with her sometime and I understand his relations with her were quite 
cordial. 

Q. Doctor, is it significant to you this pattern, that in every incident 
of prominent anti-social behavior it has involved someone he would not 
naturally wish to harm; that is, a former classmate and team mate on the 
football team in high school, a good friend, the good friend's wife, and a 
woman he referred to as "Mom"? A. Well,I-- 

MR. LOWTHER: Objection again, Your Honor. It assumes the word 
"naturally". 

THE COURT: The objection is sustained. 

BY MR, CASEY: 

Q. Did you know, Doctor, when you testified concerning his anti- 
social behavior in your diagnosis that the incident in 1947 involved a good 
friend, the incident in 1949 involved himself, the incident in 1953 involved 
a good friend, a former classmate and team mate, and good friend's wife, 
and the incident in 1960 involved a landlady of whom he was very fond and 
he called Mom? 

MR. LOWTHER: Your Honor, I do not object to the question with one 
possible amendment. The stabbing over there in Virginia, whom he said 
was a good friend, and the one over here where he stabbed people he said 
were good friends of his. 

MR. CASEY: Objection, because the question includes facts testified 
to by the defendant. 


313 


MR. LOWTHER: I don't object. I want the doctor to know the good 
friend business came from the defendant. ! 

THE COURT: There is no question in the counsel for the defendant's 
mind that the testimony pertaining to the relationship between this defendant 


and those other persons are his testimony, and it is for the jury to deter- 


mine. 
MR. CASEY: I will rephrase the question. 
BY MR, CASEY: 

Q. Doctor, did you know the incident in 1947 involved a boy that the 
defendant says was a good friend of his; the incident in 1949, of course, 
involved himself; the incident in 1953, involved a boy the defendant says 
was avery good friend, a former classmate and team mate in high school; 
and the incident in 1960 involved a woman of whom he was very fond and 
called Mom and to whom he regarded himself almost as a son? A. I was 
familiar with the glass incident involving the landlady. I was not familiar 
with the details or the alleged relationship with the other people. 

Q. You were not, then, familiar, Doctor, with the pattern of 1947, 
1949, 1953, 1960, that in each incident it was a person of whom he was very 
fond? 

MR, LOWTHER: Just a moment. Of whom he said he was fond. 

MR. CASEY: He said he was fond. 

THE WITNESS: As I testified, I knew about the final incident but not 
the relationship with the other people. 

BY MR, CASEY: 

Q. Doctor, viewing that fact, that pattern, four instances, and the 
pattern of the subject of violence, being persons he would not naturally 
want to harm if he is to be believed, is this significant to you in light of the 
personality structure described by the psychologist; that is, that he acts 
not knowing why he acts or what the consequences would be, without judg- 
ment or control. 

MR. LOWTHER: Objection, Your Honor. I don't like that "naturally" 
in there. Friends can change. That is my objection. "Naturally." 
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THE COURT: Mr. Casey? 

MR. CASEY: Does Your Honor sustain the objection? 

THE COURT: Yes. You don't intend, do you, to say to this jury or to 
this witness that "naturally" is a proper word to be used ? 

MR. CASEY: I think by nature, Your Honor, men do not wish to harm 
their friends or persons they regard. 

THE COURT: Let's leave out the word "naturally." 

MR. CASEY: Thank you, Your Honor. 

BY MR, CASEY: 

Q. Doctor, in light of the personality structure you found in this 
person with emotional unstable personality, is there significance to you as 
a psychiatrist that in each of these events the subject of the violence was 
either a good friend, a person he regarded as his mother or almost his 
mother, and himself? A. I have no opinion on that. If I may explain why ? 

THE COURT: You may. 

THE WITNESS: Because people often tend to drink with their closest 
friends, so that if there is any disturbance it would almost inevitably occur 
between closer people than strangers. It isn't necessary that this type 
aggressiveness be directed against strangers if there is drinking involved. 

BY MR, CASEY: 


Q. Doctor, what is a sociopathic personality? A. A sociopathic 
personality is a type of personality. There are several types, several groups. 
It is generally a type personality who is very self-centered, in the sense he 
is not concerned about other people, he is interested only in immediate 
gratification of his wants, he does what he wants to do without regard for 


the consequence, legal or otherwise, he is a personality who does not make 
close or warm friendships with other people, he doesn't seem to learn by 
experience , although in many cases these people are often very bright and 
above normal in intelligence. 
They will often use their intelligence in illegal ways to achieve ends 
that they could achieve legally with little effort. These people do not form 
long, lasting friendships with anybody. These people are generally -- are 
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very generous, of fine disposition, or a likeable sort of individual who can 
get along with you. They are known as con men very often, 


This is the type person that often comes under the heading of socio- 


pathic personality. 

Q. There are many types of sociopathic personalities; is that right? 
A. There are about three or four so-called official types in this category 
of illnesses we referred to earlier. 

Q. Would it be fair to say that a sociopathic personality is an in- 
dividual who has the intelligence to get along in society without anti-social 
behavior and acts in accord with society's rules, and yet he does not and 
he persists in anti-social behavior even though experience should have long 
ago taught him it wasn't wise to act anti-social? A. Yes, with just one 
qualification. Their behavior is not always anti-social. Many sociopaths 
are not necessarily anti-social. 

Q. And a sociopath has a mental disease? A, Again, this is variable. 
There are some very reputable psychhiatrists who do not believe a socio- 
pathic personality is a mental disease at all. There are others who have 
this same situation as I do where it varies with severity in any particular 
case, 

Q. Doctor, does your hospital, St. Elizabeths Hospital, have a posi- 
tion with respect to whether sociopaths are suffering from a mental disease ? 

MR. LOWTHER: When he asks about St. Elizabeths Hospital is he 
asking about Dr. Overholser, or the hospital itself, or the staff, or what? 

MR, CASEY: It was to the hospital this man was confined for 90 
days, Your Honor, not any particular individual. It was the hospital that 
was asked to report. 

MR, LOWT HER: The hospital is a building to me. I want to find out 
which doctor. 

MR, CASEY: Surely. A hospital is more than a building. 

THE COURT: Do you understand the question? 

THE WITNESS: Yes. 

THE COURT: All right. 


BY MR, CASEY: 

Q. What is the position of St. Elizabeths Hospital with respect to 
whether a sociopathic personality is suffering from a mental disease? 

A. The position is this: Dr. Overholser has gone on record as say- 
ing -- may I continue? 

Q. Yes, but would you identify Dr. Overholser? A. Dr. Overholser 
is the Superintendent of St. Elizabeths Hospital. He has publicly stated 
that this is a matter that will depend on the individual psychiatrist who is 
making the diagnosis, and this is where the hospital stands today. The 
doctor involved in making the diagnosis in any particular case may decide 
for himself. There is no official position of the hospital. The individual 
doctors involved may decide whether, in their opinion, an individual is 
suffering from a mental disease if he has sociopathy. 

Q. Has there been a change in the position of the hospital? A. There 
has been change only to this extent. Once upon a time, prior to 1957, when 
a patient was diagnosed as suffering from sociopathic personality there was 
usually added to this the phrase, "without mental disorder." 

What this meant was that this condition was to be distinguished from 
any psychotic condition but because of confusion which arose it was decided 
to delete that phrase. 

So that now, patients may be diagnosed as sociopathic personality 
disturbance and when a doctor is asked whether he thinks it is a mental 
illness, he will give his personal opinion as to whether it is or is nota 
mental illness. 

Q. It was the position of the hospital from 1957 on that sociopathic 
personalities from that time on were to be regarded as mental disease? 


A. They may be so regarded but individual doctors may differ. 


Q. With respect to sociopathic personality, is it your opinion it de- 
pends on the severity of the sociopathic personality? A. Yes. Itake this 
position. 

Q. Doctor, isn't a person with the history of Mr. Carey, a person I 
will ask you to assume committed the acts in 1947, 1949, 1953, and 1960, 
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on persons whom he has described as either himself, good friends, ora 


person he called mother, a person who has served on two occasions jail 
terms for the acts of violence, a person who has persisted in the consump- 
tion of heavy alcohol, a person who, on 12 occasions, had trouble with the 
law because of the consumption of alcohol, either for drunk or an allied 
offense, and on five occasions has served terms in Occoquan as a result 
of being found guilty of drunkenness; isn't that a sociopathic personality, 
especially in view of the personality structure you found in this case? 
A. Not necessarily. Actually, the record of anti-social behavior is not a 
tremendously long one. It may be a grave one but not a tremendously 
long one. Most of his difficulty with the law has been from intoxication. 
At least, the information that has been available to me. 
Q. Do you know how much time he spent in jail? A. I don't know. 
I know he has but I haven't added it up or figured it out. 
Q. Do you have the figures there in your file? You do, don't you? 
A. Well, there is a record here -- shall I? 
Q. Please. A. Unlawful cutting, two years; traffic violation $15 
or 10 days. There is nothing here which was involved. 
No permit, $25 or 10 days; intoxication $10 and 10 days; intoxication, 
$10 and 10 days. 
In 1953, two cases of assault with a dangerous or deadly weapon, knife. 
Q. What was the sentence for that? Is that on your list there? 
A. No, sir. I think this says, "Bail, $6,000, Grand Jury." 
Intoxication, ten days; intoxication, 10 days; and the present situation. 
Q. Doctor, what leads you to conclude he was not a sociopathic per- 
sonality? A. Almost invariably sociopathy begins back in early childhood. 
That is, disturbed activity in early childhood, and this persists and 
it is not often associated with intoxication. These people are perfectly 
aware of what is going on. Often they do not seem to be able to control 
themselves. They may be acting out. They are, in a sense, saying some- 
thing. They also come from fine homes, decent homes. But there is a 


sort of rebelliousness in them. They may be well educated and brilliant 
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and may have good training and education and in spite of all this they per- 
sist in a long, long history of anti-social behavior, perhaps. 

Q. Doctor, do you know when it was that Herbert Carey was returned 
to the United States from service abroad in the Armed Forces? A. Ihave 
the record here but I don't know. 

Q. Do you know how long it was after he returned to the United States 
before he was first accused and found guilty of an anti-social act or a crime? 
A. About half a year. 

Q. And since that time it has been one anti-social act after another, 
as you just read; hasn't it? A. More or less. 

MR. LOWTHER: I object to that. 

THE COURT: Sustained. 

BY MR. CASEY: 

Q. Since that time, Doctor, there have been roughly 16 to 17 criminal 
offenses; is that correct? A. Not according to the records available to me. 

Q. Doctor, about 12 charges other than the -- A. (Interposing) Iam 
eliminating the intoxication. There is 1947, the unlawful cutting, 1953, two 
cases of assault with a dangerous weapon, and the present. That would be 
three instances of unlawful behavior, traffic violations and intoxication. 

Q. Doctor, do you know how long Mr, Carey was out -- it was about 


a year after he returned to the United States from service overseas before 


he was convicted of his first crime; is that correct? A, Roughly. 
Q. That was 1947? A. That is correct. 
Q. Do you recall that the suicide attempt was in 1949; is that correct? 


A. I believe so. 

Q. In February 1949? A. I believe that is it. 

Q. Doctor, do you know what opportunity he had to commit a crime 
or an anti-social act between the conviction in 1947 and the suicide attempt 
on February 13, 1949; do you know how much of that time he was in prison 

in Virginia? A. Apparently, he served two years for the crime in 
1947 and shortly thereafter was involved in this 1949 episode, so it was a 
very short time, obviously. 
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Q. So the absence of a record of anti-social acts between 1947 and 


1949 is explained by a two-year prison sentence; is that correct? A, Yes. 

Q. Doctor, what else is there, if anything -- strike that, please. 

Do you know how long he was in jail after the 1953 assault? A. I 
don't offhand, no, sir. 

Q. Do you have any record there? It was a four-year prison term? 

MR. LOWTHER: It was one to four on Counts 1 and 2. | 

BY MR, CASEY: 

Q. If you will look on here with me, Doctor, this has been provided 
to me by the prosecutor. It was November 1, 1953, two A.D.W.'s? A, That 
is correct. 

Q. He was released in June, 1957; is that correct? A. Yes. 

Q. So, in 1957 he was released after the 1953 conviction; is that 
correct? A. Yes. 

Q. It wasn't until October 12, 1957, he was next arrested for drunken- 
ness; is that correct? A. That is correct. 

Q. And the drunkenness continued through 1957, 1958, 1960; is that 
correct? A. That is correct. 

Q. Doctor, those are the only anti-social acts that have come to the 
attention of the police authorities in your report there. A. Yes. 

Q. Doctor, other than the fact that he does not have as great a record 
of anti-social acts on the police record, as you would expect of most socio- 
paths, do you have any other reason for deciding he is not a sociopath ? 

A. Well, he went through the service with relatively little difficulty , which 
I would hardly expect of a sociopath. Three years in the service; he re- 
ceived an honorable discharge and with one episode of difficulty which is 
not particularly rare but -- 

Q. He had an episode in the service? A. In the service. A court- 

martial for leaving his duty post. 7 

Q. That's an anti-social act, Doctor, is it? A. Of sorts. But he did 
receive an honorable discharge because of demobilization. He was in the 


service two months less than three years, which I think would be very 
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difficult for a sociopath to do -- to maintain military service under the rigid 
conditions that military service requires without any more rebellion than 
once leaving his duty post, speaks well for him. 

Q. Would it be fair to say your principal reason for excluding him 
from the group of sociopaths is that his history of anti-social behavior 
doesn't go back as far as you expected? A. Well, that is one of the things. 

Q. Do you know how he got along as a child? A. Not a tremendous 
amount. We had gone over this where he said he had come from a broken 
home but that is not significant. 

Q. What do you know of his age when he started school? A. I, off- 
hand, don’t know that. It is a matter of record, I think, which would be in- 
cluded here. 

Q. I want to know what you have in mind when you exclude him from 
sociopaths, Doctor. 

What do you know of his reason for leaving school? A. I think he 

went to work. 

Q. Where did he go to work, Doctor? A. I don't know. 

Q. Doctor, you have excluded him from sociopaths. Don't you know 
what happened during this period? A. Idon't keep a mental record of 
every patient we deal with. That is the reason we keep records. 

Q. Do you know how long it was between the time he left school and 
the time he entered the service? A. Not off-hand. 

Q. Is there anything else that is inconsistent with his pattern and the 
pattern of the usual sociopath; that is, with trouble starting early in life? 
A. He made a very nice hospital adjustment, quiet, behaved. There was 
none of this attempt at conning us that we are aware of. 

Q. Of what? A. Conning process, trying to trick us one way or the 
other. He went about his business quietly , took care ofhis needs quietly, 


and was patient until the time came to leave the hospital and the history 


itself is not the history of a well-adjusted person, I should like to emphasize. 


It isn't of sufficiently long experience to suggest a sociopathy and in view 
of his good adjustment in the Army, too, this is a very trying situation for 
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sociopaths: Doing military service for three years without having more 
than one occasional difficulty for leaving duty. 

Q. And you don't know what the punishment for that was? A. He 
was convicted by court-martial. I don't know the penalty. 

Q. Doctor, the one thing that isn't consistent with his pattern in your 
opinion and that of the usual sociopath is that the history of anti-social be- 
havior doesn't go back as early as usual. A. It is more than that. It is 
good adjustment in the Army, good adjustment in the hospital, and the way 
he appeared when examined. 

Q. Doctor, don't some sociopaths first show symptoms of their dis- 
ease; that is, don't they first start their pattern of anti-social behavior 
when they are in their early twenties? A. When they do it is questionable 
whether they are sociopaths. There might be any number of other reasons. 

Q. That doesn't necessarily exclude this man. A. It doesn't neces- 
sarily, but the probabilities would be against it as I interpret sociopathy. 

Q. Doctor, do you know whether or not this patient received head 
blows during his life other than the one he told you about? A, I think there 

is some history of his having been struck in the head and having been 
treated for it. 

Q. What history do you have? A. In 1960 he was hit on the head and 
treated at the Washington Hospital Center as an out-patient. - 

Q. The only history you have is that, Doctor? A. That's the only 
history I have. ! 

Q. Doctor, in summary, then, going down the court notes which has 
been marked Defendant's Exhibit No. 8, for identification, as I recall we 
read every word on that sheet and you agreed that there wasn't a single 


entry on that sheet that in and of itself was sufficient to warrant you in 


concluding that this man was without mental disorder; is that correct? 
A. Yes. . 
Q. Doctor, there were several things on this court note that were 


suggestive of mental disease, that were symptoms of mental disease; isn't 
that correct? A. Yes. 
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Q. And there were several of those symptoms, Doctor, that this 


man’s personality could cause; isn't that correct? 

That is, the emotionally unstable personality described in your file 
can cause alcoholism. A. I think we were talking in the abstract. An 
emotionally unstable personality could turn to alcoholism. I don't know 

whether we concluded that this man turned to it because of this con- 
dition. 

In fact, these are the words of the report here, the psychological 
report. They are couched in the abstract. Persons showing this, rather 
than -- so that the reference is in the nature of generalization. 

Q. I will ask you, Doctor, whether this personality is a competent 
producing cause of the excessive use of alcohol ? 

Is it true that if you stirred up emotions, the person of this type 
meets discomfort, from which they are likely to seek relief through drugs 
or alcohol? A. Again, these are generalizations. 

Q. Doctor, this personality is a competent producing cause of alco- 
holism; isn't it? A. It may. 

Q. So, if it may, it isa competent producing cause of alcoholism. 
A, It may be, yes. 

Q. This personality is a competent producing cause to the discharge 
of tensions through aggressive physical action without being clear as to 
why the patient does what he does or what the consequences of his actions 
are; isn't that correct? A. This is what it says, yes. 

Q. This mental disease or disorder is a competent producing cause 

of an act of violence to release tensions without the patient knowing 
why he is doing what he is doing, without the patient being able to exercise 
judgment and control over what he is doing; isn't that true ? 

MR. LOWTHER: Objection, Your Honor. My friend is equating. 
The Doctor never said this emotionally unstable personality was a mental 
disease. 

THE COURT: The objection is sustained. 
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BY MR, CASEY: | 

Q. Doctor, this emotionally unstable personality is capable of causing 
the patient to release tensions by inappropriate violence as a result of a 
stop in the flow of associations, which act is committed without judgment or 
control and the purpose of releasing pent up tensions resulting from the 
personality disorder. A, May I ask a question? When you say "this emo- 
tionally unstable personality" are you referring to this man? 

Q. Mr. Carey. A. I don't see that his acts necessarily were the direct 
result or product of this condition, this emotionally unstable personality. 

Q. I didn't ask you if they were or not, Doctor. I asked you whether 
his emotional instability isn't capable of producing an act of violence against 
a person which he doesn't know why he is doing and the consequences of which 

are unknown to him and which act is done without judgment or control. 
A. I don't -- I can't answer that in this particular case.. I don't know whether 
he can do it. ; 

Q. Doctor, is a patient with these symptoms and this type personality -- 
strike that. 

Are these -- 

Is this personality disorder capable of producing aggressive physical 
action without the patient being clear why they are doing what they are doing, 
what the consequences of it will be, without exercising judgment and without 
exercising control? A. This condition may result in that behavior. 


Q. Doctor, in summary, this man has a personality disorder; is that 


correct? A. (Pause.) 

Q. An unstable personality? A. Yes, he had an emotional unstable 
personality. 

Q. An emotional unstable personality of his kind can produce the acts 
of violence we have discussed; that is, it is competent to do so. Iam not 
asking whether it did in fact or not. A. Yes. 

Q. Doctor, he has an emotionally unstable personality. ‘This person- 
ality is capable of producing these acts of violence; is that correct? A. Yes. 

Q. And as you agreed earlier, if the emotional -- this emotional 
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instability caused him to knife a friend, to attempt suicide, to knife a friend 


and his wife, to knife a woman he called mother, it was, indeed, a serious 


emotional instability; is that correct? 
MR. LOWTHER: I think it was "Mama" instead of "Mother." 
THE COURT: All right. 
BY MR. CASEY: 

Q. If this personality produced those acts it was indeed serious; isn't 
that correct? A. Yes. 

Q. If that personality caused those acts it was serious enough to 
cause one death, three stabbings, an attempted suicide, two jail sentences, 
and years of drinking -- it was serious enough to cause it to be described 
as a disease, to make it the proper subject of hospital treatment; is that 
correct? A. If it is so, yes. 

Q. You found him without mental disorder. A. Yes. 

Q. And you did so, Doctor, in an hour, during which you didn't ask 
a single question of this patient; you did so, Doctor, in the presence of 
fifteen psychiatrists , one psychologist, a social worker, the Reverend 

Gardner, and several other chaplains; is that correct? A, That 
isn't correct. 

MR. LOWTHER: I don't mean to interrupt my brother but he has 
asked that question ad libitum, ad longdum, and I object to it. It is re- 
petitious. 

MR. CASEY: I ask the prosecutor to bring to this matter the serious- 
ness which it deserves. 

MR. LOWTHER: Iam giving it plenty of seriousness. That is why 
I objected. 

MR. CASEY: We have these asides that I complained to the Court 
about continuing -- 

THE COURT: Wait just a moment. The objection in this case is 
overruled. The witness may answer and the court is not concerned with 
the side remarks of counsel. 


BY MR, CASEY: 

Q. Doctor, you examined this patient during an hour's conference; 
is that correct? A. Yes. 

Q. During which you did not ask him a question. A, That is not so. 
I didn't say that I did not. I said I did not recall if I did or not, or in any 
event, others may have asked the questions I wanted to ask and that would 
have been adequate. 

Q. You are testifying without a recollection of having asked ques- 
tions? A, That's so. 

Q. In what kind of a room was this examination held? A. In a con- 
ference room. It is a large room with a table and chairs around the table 
and a number of other chairs where members of the conference sit. 

Q. Room for what, about thirty members of the conference? A, It 
could accommodate thirty to fifty. 

Q. In this case you had fifteen psychiatrists, a psychologist, sixteen, 
a social worker, seventeen, a named chaplain, and several other chaplains. 
Is that correct? A. Yes. 

Q. Doctor, you have come to Court today to testify concerning this 
man's diagnosis, without mental disorder, with one sheet of paper, De- 
fendant's Exhibit No. 8; is that correct ? 

MR. LOWTHER: That's not quite fair, I don't think. I -_ the Doctor 
that the reason I didn't have the file available was because it was under 
subpoena -- 


MR, CASEY: If the Court please, I think this should be taken up at 
the bench. 


MR. LOWTHER: I told him it was available when he came down here. 
He didn't come down here with one paper. He knew that the file was avail- 
able. ! 

(The above remarks were made simultaneously.) 
THE COURT: Just a moment. 

You may be seated over here. 

MR, CASEY: Excuse me, Your Honor? 
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THE COURT: You may be seated over here. 
The objection to the last question is sustained. The ladies and gentle- 


men of the jury will totally disregard it. The Court rules that the question 
is not in conformity with the testimony of the Doctor. 

All right. 

MR. CASEY: If the Court please, let me ask it this way: 

BY MR, CASEY: 

Q. You came to Court with one sheet of paper on this case; is that 
correct? A. Icame to Court aware that this record was here in Court. 

Q. Doctor, I am going to get to that. 

You came to Court to testify in this case with one sheet of paper. 

A. That was in my pocket. That is correct. 

Q. That is all you brought physically on this case. A. That is correct. 

Q. This paper was prepared by Dr. Owens. A. Yes. 

Q. This sheet of paper was prepared on Monday of this week and given 

to you; is that correct? A. Yes. 

Q. You knew the files from the hospital would be in this case; isn't 
that correct? A. Yes. 

Q. It would be down here in Court. A. Yes. 

Q. And your signature doesn't appear any place in this file, does it? 
A. That's right. 

Q. No examination by you is reported in this file except the inclusion 
of your name among the fifteen psychiatrists, the one psychologist, the one 
social worker, and several chaplains who were at this conference. Is that 
correct? A. That's correct. 

MR. CASEY: Thank you, Doctor. Nothing further. 

MR. LOWTHER: Your Honor, I don't mean to impose upon the Court 
and Mr. Casey and the ladies and gentlemen of the jury, but we are late. I 
wonder if I could defer redirect examination until tomorrow morning ? 

THE COURT: Ladies and gentlemen, you will be excused at this time 
until 10:00 o'clock tomorrow morning. Be back in this same court. 

(Thereupon, at 4:21 P.M, the above trial was respited to Thursday, 
November 3, 1960, at 10:00 A.M.) 
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Thursday, November 3, 1960 
* * * * * 


MR. CASEY: Your Honor, the other matter I wanted to raise 
with you, as sometimes happens over night, I thought of a few more 
things I would like to ask on my cross-examination. The redirect 
has not started. I would like to ask a few more questions. 

THE COURT: You may. 

MR. CASEY: Thank you. 

* * * 
MAURIS M. PLATKIN 
resumed the stand and, having been previously duly sworn, was ex- 
amined and testified as follows: | 
* * * * 
FURTHER CROSS-EXAMINATION 
BY MR. CASEY: 

Q. Doctor, as I recall your testimony on direct examination 
yesterday, you testified that there was no such classification of 
diseases known to psychiatrists as the alcoholic psychosis? A. No, 
sir, I didn't testify to that extent. I think -- I don’t remember the 
exact wording I used, but it wasn't that. : 

Q. Well, it was dormant alcoholic psychosis? A. Something 
of that nature. 

Q. Well dormant would simply mean, as you explained yesterday, 
that the disease was not active at the time? A. That is correct. 

Q. I think the wording that may be more commonly used is 
the disease or psychosis is ina state of remission? A. In'a state 
of remission or in a condition that has not shown itself at all. 


Q. Yes. So there is such a classification known to psychiatrists 


as alcoholic psychosis? A. Yes, there is a psychosis related to 


alcohol. 

Q. What did you mean yesterday when you said there was no 
such classification? A. What I meant was that in the manual that I 
referred to, the Diagnosite and Statistical Manual for Mental Disorders, 
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the little grey book, that classifies all mental illnesses by categories, 
that is, by actual specific names, there is no such category as dormant 
alcoholic psychosis. 

Q. That grey paper-bound-- A. That is it -- spiral bound. 

Q. That doesn't happen to use these words -- is that right ? 

A. That is right. 

Q. That book doesn't say the alcoholic psychosis doesn't exist ? 
A. No, no. 

Q. It is a well recognized psychosis? A. Well, an alcoholic 
psychosis is a well recognized clinical entity, but it doesn't have 
official listing. You see, the psychiatric profession, in order to 
facilitate communication uses standard names so that when I say 

something the other psychiatrists know what I am talking about. 

Q. But eminent text writers in the field of psychiatry deal at 
length with what they call alcoholic psychosis. A. Oh, yes, there is 
such a thing. 

Q. I didn't ask you whether there was such a thing. The fine 
text books in your field deal extensively, have whole chapters dedicated 
to the alcoholic psychosis? A. Well, some have chapters, some have 
paragraphs, some have sections, but it’s found in text books. 

Q. And it’s found in the most modern text books? A. Yes. 

Q. And the best text books? A. Yes. 

Q. Would you recognize Noyes and Kolb, Modern Clinical 
Psychiatry, as an up-to-date standard text book, not only in this 
country, but in other countries? A. That is correct. 

Q. And Noyes and Kolb's tenth chapter is "Alcoholic Psychosis 
and Alcoholism" isn't it? A. I don't know whether it is the tenth, 


but there is a full chapter on the whole problem of alcohol. 


Q. In their most modern -- A. (Interposing) Edition. 
Q. (Continuing) -- edition. Their 1958? A. That is correct. 
Q. So this is psychosis by that name, alcoholic psychosis, that 


psychiatrists, and the best of them, in their best text books, do discuss 
at length? A. Yes, indeed. 
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Q. I wanted to clear up any misconception about that.. Doctor, 
you recognize -- 
MR. LOWTHER: Now, wait a minut, if the Court please. 


Was that a question or comment by counsel? If it was I ask that it 


be stricken. 

MR. CASEY: I don't know the remark that is being referred to. 

MR. LOWTHER: That you wanted to clear up something about 
that, that's what I mean. : 

MR. CASEY: It doesn't sound like a question, if the Court please. 

MR. LOWTHER: Well, if it wasn't a question, then I ask that 
it be stricken. : 

THE COURT: No, it will remain on the record. 

BY MR. CASEY: 

Q. You do recognize Noyes and Kolb "Modern Clinical Psychiatry - 
1958" as a standard work in this country and others on psychiatry, 
doctor? A. Yes. 

Q. It is a book that you've read? A. Yes. 

Q. It's a book that should be read by somebody getting ready 
for their board in psychiatry? A. It's a book that should be read by 
any doctor. 

Q. Doctor, how long is it since you've read Noyes and Kolb? 
A. I don't know. I consult it from time to time. I don't know exactly 
when. It's not the kind of book that one sits down and reads like a 
novel and finishes it and puts it away and says, "I read it last year." 

Q. As problems come up in your practice, you go to Noyes and 
Kolb, and I suppose other works, to see what they have to say on 
these symptoms? A. Oh, yes. 

Q. How long, doctor, is it since you read Noyes and Kolb's 
Chapter 7, "Examination of the Patient"? A. I couldn't say. 

Q. Well, have you ever read what Noyes and Kolb have to say 
about how a psychiatrist should examine the patient? A. Well, I'm 
quite familiar with the technique of examination and what their prin- 


ciples of examination are. 
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Q. Have you read the section in that thirty-three page chapter, 


I believe it is, on psychiatric history, that is, how to get a good accurate 
history from a patient? A. I think I have been through the entire 
text book. 

Do you agree with Noyes and Kolb's chapter, Chapter No.7, on 
the psychiatric examination? A. In essence, yes. 

Q. Doctor, did your examination of October 3 with the thirteen 
other psychiatrists, one psychologist, a social worker, one named 
chaplain, and several other chaplains, in any way resemble what they 
describe as a proper psychiatric examination? A. Are you asking 
whether my personal contact with this patient agrees with that ? 

Q. Yes, sir. A. My personal contact with this patient goes 
beyond that date, if you will allow me to clarify. 

Q. Did you testify yesterday, doctor, that you examined this 
patient once, October 3, 1960? A. I said I had examined him once 
extensively. I have seen him on other occasions. I couldn't state how 
long or under what circumstances, but I recall very specifically I 
had seen him on the occasion of the conference, but there was much 
material made available to me from sources other than my own personal 
investigation -- 

Q. I see. A. (Continuing) -- as any doctor -- 

Q. I'm talking about your examination of this patient. Did your 

examination of this patient comport with what Noyes and Kolb 
describe in Chapter 7, 'The Psychiatric Examination"? A. In 
essence, yes. 

MR. CASEY: Nothing further. 

REDIRECT EXAMINATION 
BY MR. LOWTHER: 
* * * * * 
[Q.] Now, directing your attention to that conference, do you 
have a recollection, doctor, of whether or not this defendant Carey 
over here, as you saw him, was at ease? A. Yes, as I recall the 


situation he was quite relaxed; spoke with a good deal of spontaneity; 
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when he was asked questions, he answered not just in one or two 


words or syllables, but extensively, did not show any overt agitation 


or anxiety or marked nervousness. 

Q. Now, during the course of that staff conference, did Carey 
give any evidence of, either through his own statements in answer to 

questions, or from anything else, that he was at that time or had 
in the past suffered from hallucinations? A. No, there was no 
evidence either at the time or in the past that he had ever experienced 
hallucinations. | 

* * * * * 

[Q.] did this defendant Carey give any evidence * * * 
that he was suffering at the time of the conference from delusions, 
or had suffered from delusions in the past? A. No, there was no 
such evidence. 

Q. * * * did he give any evidence of paranoia? A. No, 
sir, there was no such evidence. : 

Q. And did he give any indication, from the intone or him- 
self, that he suffered at the time of the examination, or in times 
past of ideas of reference? A. No, sir. 

* * * * * 

Q. Did Carey, this defendant, give any evidence of being 
catatonic? A. No, sir. 

Q. At the time you talked to him -- huh? A. No, sir. 

MR. CASEY: There's no evidence, Your Honor, that this man 
ever talked to Mr. Carey. At the time he talked to him, the doctor 
can't remember asking him a single question. 

BY MR. LOWTHER: 

Q. Well, I will rephrase it, doctor. At the time that you 

heard Carey answer the questions or talked to you -- A. (Interposing) 


No, there was no evidence that he had catatonia. 
* * * * 
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Q. Did Mr. Carey, during the time that you heard him talk 
and answer questions, and based on the material that you have avail- 
able, made available to you, indicate at that time, or were there any 
indications that he was either, on May 19, he was catatonic, manic 
depressive, hyperphrenic -- A. Or "simple" was the other one. 

Q. Schizophrenic I should have said. Did he give any evidence 

he was a schizophrenic? A. No, sir. 

* * * * * 

Q. Now you also, during the course, rather, of your testimony 
yesterday, if my notes serve me correctly, there was some question 
that brought a response from you that you would like to clarify this 
staff conference, and I don't think that you ever did get a chance to 
clarify it. Will you tell His Honor and these ladies and gentlemen 
of the jury what you have in mind about the staff conference, and so on, 
please? 

MR. CASEY: May we approach the bench, Your Honor ? 

THE COURT: You may. You may step down, doctor. 

(At the bench: ) 
MR. CASEY: I suggest to the Court that this question, phrased 


so broadly as it is, is heading headlong right toward another expression 


of the unanimous -- 

MR. LOWTHER: Well, I'll take care of that. 

MR. CASEY: It's been the subject now of two motions in this 
trial. 

THE COURT: The Court very definitely feels you have opened 
the door wide to the staff conference. Now, your objection was sustained 
on direct examination. On cross-examination you went into the staff 
conference. The Court feels latitude should be given on the redirect. 

MR. CASEY: But I did not touch on any subject as to any 
conclusion of the conference, that is an agreement. 

THE COURT: The Court feels the staff conference can be gone 


into. 
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MR. CASEY: Now opening the door -- this was the only 
examination this doctor had. At the proper time I will ask Your Honor 
to strike all of his testimony. 
THE COURT: All right. You may proceed. 
(In open court:) 
MR. LOWTHER: May I withdraw that question, Your Honor, and 
I would like to ask one or two as a preliminary to that, sir? 
THE COURT: You may. 
BY MR. LOWTHER: 
Q. Dr. Platkin, according to the records of the conference 
there which you have before you, there were, I think, some twelve 
or thirteen members of the staff of St. Elizabeths, that is, 


psychiatrists there, were there not, sir? A. Thirteen altogether. 


Q. Yes. A. Thirteen doctors altogether. 

Q. Now, my question to you, sir, and if you will be good enough, 
please, to answer it yes or no: at the conclusion of that staff conference, 
or after it was concluded and before, you know, the report was made, 
were all of those thirteen members of the staff, the psychiatrists at 
St. Elizabeths Hospital who attended this staff conference, consulted 
as to what their views were as to the presence or absence of mental 
disease or defect in Carey as of the date of the crime -- yes or no? 

A. Yes. 

MR. CASEY: Objection, if the Court please. The only relevant 
testimony here is what this doctor found, if anything. 

THE COURT: All right, the objection is overruled. 

BY MR. LOWTHER: 

Q. You said that they were, sir? A. Yes. 

Q. Now, my question, and I will ask you again if you will be good 
enough to answer it yes, or no: do you know whether or not all 
thirteen psychiatrists who were present at the diagnostic staff con- 

ference in relation to Carey did express their professional 
opinion as to whether or not -- I don't want to know what it'is -- do 
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you understand me -- as to whether or not Carey had a mental disease 
or defect as of the date of this crime, May 19 -- yes or no? A. Yes. 

Q. They did. And their names are in that jacket -- A. That 
is correct. 

Q. (Continuing) -- that you have, the St. Elizabeths folder ? 

A. That is correct. 

Q. And I take it -- well, I shouldn't take it because I don't 
know -- can you enlighten us, doctor, whether or not all of those 
psychiatrists, those doctors whose names were mentioned in there -- 
Mr. Casey, I think, read them off yesterday -- are still attached to 
St. Elizabeths Hospital, or have any of them left since the date of 
this conference, October 3d? A. They are all there. 

Q. They are all there? A. Yes. 

Q. And I take it that their home addresses, if they don't stay 
at the hospital, are available over at the hospital -- are they not? 

A. Yes. 

Q. All right, sir. In other words -- well, I will withdraw the 
‘in other words.” Now then, I want to ask you the question that I 
started out with, namely you said that you wanted to explain yesterday 
during cross-examination the staff conference. Now, my question 
to you is will you please do that, with this proviso: I don't want you, 
with Your Honor's leave, sir -- I don't want you to indicate, doctor, 
the opinion of any of the other physicians who attended except your 
own. If you want to go into the mechanics of what happened there, 
fine, with Your Hmor's leave. Go ahead, doctor. A. A staff con- 
ference is arranged after all pertinent information that is available 
is brought together. I might start by saying when the patient first 
comes into the hospital he is interviewed extensively by a doctor 
and a report is made of that. 


Q. Is that report of the first interview available to the staff 


before they make -- before each doctor makes his decision at the 
diagnostic conference? A. Yes, this entire record is available at 
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any time to the entire staff. 

Q. All right, you go ahead. A. The patient is subsequently 
assigned to the ward where his behavior is constantly observed and 
notes made on what he did in the ward, any unusual behavior, any 
remarkable behavior, or any. unusual situations in which he might be 
involved. Meanwhile information is requested from various agencies. 
If a person has been in the Army or previously hospitalized at some 
institution at one time or another, and we write to those organizations, 
asking for information about this man. 

Q. Do you recall whether or not, doctor, the file patient. and 
I don't want to -- was inquiry made of institutions? A. Copies 
of all those letters are available. 

Q. They are in the file? A. He is then given a standard 
physical examination to look for any abnormalities, physical abnor- 
malities that may be detectable. Then laboratory examinations are 
ordered. These are usual routine, blood examinations, urine examin- 
ations, and X-fays. If there is any unusual situation in the physical 
examination, or in the patient's history, that warrants a special type 
of examination, such special examinations are ordered. For example, 
if he has a history of an ulcer, we will send him to the appropriate 
surgeon or medical officer for special evaluation of that condition. 
Psychologicals are ordered. Psychological examinations are ordered, 
and the patient is then periodically observed on the ward and notes 
made or records made of his behavior if there's anything out of the 

ordinary particularly. He is seen periodically on the ward 
by one or another doctor on the service who will make rounds peri- 
odically, depending on the circumstances, whether the doctors are 
in court or not, how much time they have, how much time has to be 


diverted to other duties. He isn't always seen personally, but some in- 


quiry is made about his condition, or conversely if there is anything 
unusual that arises, the attendants on the ward call it to the attention 


of the doctors that such and such individual is unusually upset or seems 
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ill, or is withdrawn, and so forth. Eventually a date is set for the 
staff conference. At that time all of the material which we have 
written is presumed to have been collected. A psychological examin- 
ation is done; a clinica] examination, and reports made available to 
us in the way of laboratory and X-rays; the encephalographic report 
has been ordered, the psychological report ordered. At the con- 
ference all of this material is summarized and presented by one of 
the staff doctors. 

Q. Is that done before or after the, say, Carey is brought in? 
A. This is done before. A doctor actually is assigned to the patient 
to do what we call a case study. He sees him some time before 
the conference to again reevaluate him and again make, summarize 
and synthesize all of this material that is available. 

Q. And after that is done, I take it that's done with all of the 

staff who are to be present at the staff conference? A. This 
is done before. 

Q. I mean before -- you mean before the staff conference? 
A. Before the staff conference in the form of what is known as a 


psychiatric case study, of several pages. Then a summary of all 


that, or a digest of all that material is prepared. 
MR. CASEY: If the Court please, I think we are only concerned 
with what happened in this case of Mr. Carey. We are talking about 


some hypothetical situation. If the doctor knows what happened to Mr. 
Carey over there, I think he should tell us, but not what the hospital 
hopes to do with a hypothetical case. 
BY MR. LOWTHER: 
Q. Doesn't that jacket reflect the procedure that you've outlined 
was followed with respect to this defendant Carey? A. Yes. 
MR. CASEY: Objection, Your Honor, that's a leading question. 
MR. LOWTHER: Well, can I rephrase it, Your Honor, then? 
THE COURT: All right. 
BY MR. LOWTHER: 


Q. Can you tell us whether or not the file that you have reflects 
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that the procedure that you have outlined was followed with respect 
to this defendant Carey? 

MR. CASEY: I think the procedure that was outlined should 
be more closely defined so that we would be sure that in that file 
we know from the file, unless the doctor has personal knowledge, 
that attendants were watching Mr. Carey; what the attendants reported, 
if anything; whether the attendants saw things that they didn't report 
to the doctors. I object on that ground. 

THE COURT: All right, the objection is overruled. You may 
proceed. 

THE WITNESS: All of this material, again in the case of 
Mr. Carey, was then summarized, and when the conference convened 
this was presented to the members of the conference by the doctor 
who had -- who worked up the case, as we say the phrase. He put all 
this material together, examined all this material and presented it 
to the conference all the significant features of this record. 

BY MR. LOWTHER: 

Q. May I interrupt you just a second there, doctor. Does that 
presentation include the findings of the psychologist, in this instance, 
I think, Dr. Margaret Mercer? A. The psychologist is -- one or 
another member of the psychology staff is always present at this 
conference to report on the psychological findings. 

Q. And is that made available to the members of the staff 7 ? 

A. The report is available and a verbal report is also given 
by a member of the psychology staff at the conference. 

Q. All right, go ahead, sir. A. Then after all of this material 
is presented, the patient is then brought in and is interrogated by the 
Chairman of the conference, in the present instance Dr. William G. 
Cushard, Medical Director, who poses quite a number of questions to 
him and discusses with him various aspects of his history and present 


difficulties, and so forth. At any time any member of the conference 


may, if he feels it necessary, direct questions at the patient to clarify 
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something. In many instances this isn't always necessary, because 
the character of the questions, as was the case here, was of such 
nature that pertinent information was aksed for and given -- was 
asked for by Dr. Cushard and given by the patient. At the conclusion 
of this personal interview, the patient leaves the conference room 
and there ensues a discussion which tends to lead to the questions 
we are asked, whether the patient is suffering from a mental illness, 


whether if he did have a mental illness on the date in question, whether 


that particular act was a product of his illness, whether at the present 


time he is competent to return to court for triai. These decisions 
are all made at that time, and the practice is to sound out each of 
the physicians after there is a general discussion, what do you think, 
what do you think, what do you think, as to each of these facts. 
Q. All right, doctor. Now, then, Mr. Casey yesterday referred 
to the notes that were dated October the 31st, typewritten notes -- 
I think he marked them Defendant's Exhibit 8 -- it was number 8 -- 
for identification -- and in questioning you -- first of all, do those 
notes, do they represent everything you took into consideration in 
arriving at your opinion that this defendant Carey did not suffer from 
a mental disease or defect as of May 19, 1960? A. They don't re- 
flect everything. They are just a few highlights from this record to 
make it handy to avoid having to ripple through the record every time, 
data asked for, some facts. 
Q. And one of the questions that Mr. Casey asked you, doctor, 

was a phrase somewhat such as this -- he was looking at, I think, 

the heading of those notes, those typewritten notes, and he asked 

you whether or not first degree murder, the fact that it said that 

this fellow, this defendant, was charged with first degree murder 
didn't cause any doubts in your mind, and as I recall your answer 
you asked counsel, or rather answered by saying what demeanor -- 

you didn't quite understand it. Now with that question and answer 


in mind, doctor, I want to ask you this: do you, as a psychiatrist, 
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have an opinion, or I should say, so it won't be leading, can you tell 
us whether or not you have an opinion that a person charged with the 

crime of first degree murder is from that fact, or must have 
been from that fact on the date of the crime, suffering from a mental 
disease or defect? A. I have an opinion on this score. ) 

Q. Will you tell His Honor and these ladies and gentlemen 
whether or not your opinion is that such a person from the fact that 
he's charged with first degree murder indicates that he is of sound or 
unsound -- I should say -- I'm sorry, Your Honor, I went back to 
the old phraseology -- Suffered from a mental disease or defect as of 
the date of the crime? A. That fact alone tells me nothing as to 


whether he's mentally ill or not. 


Q. In other words, people charged with first degree murder 


in and of itself, they can be without mental disease -- A. That's right. 
Q. (Continuing) -- or defect? A. Yes. 
Q. Now, then, during the course of the cross-examination 
yesterday, doctor, I think there was some examination in relation 
to an electo-encephalogram, and the question was asked, I believe, 
or at least if it wasn't asked, the answer was given, that those 
encephalograms over at -- and I take it including this one, if you 
know -- were read by a doctor called Harold Stevens. Would you 
tell His Honor and the jury who and what -- who Dr. Harold Stevens 
is? I think Mr. Casey said he was well known to him, but unfortunately 
I don't have the -- would you tell us, please? A. In addition 
to being a close personal friend of mine, Dr. Harold Stevens is one 
of the most reputable neurologists in the District of Columbia, and 
is at the present time a Professor of Neurology at George Washington 
University. He holds numerous positions of a professional nature, 
but that is his present academic position. He also, of course, 
practices neurology. 
Q. Now, during the course of the cross-examination ‘yesterday, 


doctor, you were asked questions as to whether or not, I think, a 
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normal electroencephalogram in and of itself would be -- well, I 
forget how the question was phrased -- my question to you is this: 
do you rest your opinion solely upon the fact that in this case there 
was a normal electro-encephalogram report on this defendant? A. No. 
Q. Do you rest your conclusion -- I should say your opinion -- 
doctor, that he suffered, the defendant, from no mental disease or 
defect on May 19, 1960, solely on the fact that there was a normal 
X-ray of the skull, showed no fracture or anything? A. Oh, no. 
Q. Well, now, do you rest your opinion, doctor, as to the fact 
that this defendant had no mental disease or defect on May 19, 1960, 
on any one specific item in the file, or do you look at the whole 
picture? A. We havetotakeinto consideration the whole picture. No 


one fact or no one examination is complete in itself so far as making 


this diagnosis is concerned. 


Q. Now, you were asked a question yesterday, or some questions, 
in relation to the business about emotionally unstable and unstable 
personality, and you said that in, I think, in your treating, or treating 
the subject, it depends upon the severity of the unstability or the 
emotional personality, didn't you? A. Yes. 

Q. Now, in other words, let me ask this question -- or rather 
I think you were asked it this way: can you give an example where, 
in your opinion, a person with an emotionally unstable personality 
has it to such a degree that you would say that he or she suffered 
from a mental disease, if you can, sir? A. I will try. As I indicated 
yesterday, it's much simpler to do it dealing with a specific case, 
but the emotionally unstable person is not simply the one who might 
be a little bit more temperamental than the next fellow, but a person 
who, for example, in response to a very slight stimulus might 
tremendously overact, that is, somebody might make some mild 
sarcastic remark, and this individual might become extremely over- 
active,insulting, screaming, carrying on pretty much like the temper 


tantrum that we described, and might resort to violent physical behavior. 
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I'm not referring to people who are in any way at the time affected 
856 by drugs or medication which ordinarily they might have that 
pattern. 

Q. Sober or otherwise unaffected? A. That is it. 

Q. I think you said, if I recall you correctly -- well, I'll 
withdraw that. Now, you were asked a question yesterday whether or 
not the steady use of alcohol over a long period of time was a symptom 
of an emotionally unstable personality, I think. Is everyone who drinks 
alcohol quite a bit over a long period of time, in your opinion, are 
they emotionally unstable? A. They may have some emotional 
instability, but I don't know that they would necessarily come under 
this very specific diagnosis of emotionally unstable. This is not 
simply a description when we say emotional instability as it 
appears in our little grey book. It's a violently exaggerated form of 
instability. Almost everybody has some emotional instability, a nd 
it's probably a safe bet that people who are pretty heavily involved 


with alcohol have some emotional disturbance; their equilibrium is 


not good. They are not balanced emotionally, but this does not mean 


that they have this pathological emotional instability. 

Q. Does this mean they like liquor? Ay This could very well 
mean it. 

Q. Now, you were asked a question yesterday, I think, doctor, 
whether or not you took into consideration that this defendant Carey, 
back in 1954 had been examined by two psychiatrists at the ‘District 
of Columbia Jail -- do you recall that yesterday? A. I remember 
this was discussed yesterday, as I recall. 

Q. What I'm asking you now is, do you recall whether or not 
you were advised of that at the conference, or before it? A. Let 
me say this: in view of what I've recently explained, that all the per- 
tinent information from this record was presented at the conference, 
this material must have been presented, and whatever opinions I 
arrived at then were based on the information available to me. I 


don't remember everything now necessarily. It's only a month away, 
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but there are many other cases that I get involved with, and it's not 
always easy to remember exactly what I heard at the time. I can 

only say that since this record was presented, this material must have 
been made available to us. 

MR. CASEY: I move to strike that answer, Your Honor. It's 
pased entirely on the assumption that everything was complete at 
that conference. The doctor doesn't remember that it was. 

THE COURT: It will remain on the record. Ladies and 

gentlemen of the jury, you have heard the testimony. The 
Court understandsfrom the witness that you have no independent 
recollection that it was submitted? 

THE WITNESS: That is correct, Your Honor. 

THE COURT: All right. 

BY MR. LOWTHER: 

Q. Now, doctor, you were asked some questions by Mr. Casey 
yesterday in relation to this defendant jumping through a window 
pack in 1949, and you were asked, I think, whether or not a suicide 
attempt is a symptom of, or a sign of a mental disease or a mental 
defect. If you were told -- I want you to assume, rather, for the 
purposes of this question, that this defendant told His Honor and 
these ladies and gentlemen in relation to that incident, among other 
things, that the pane of the window he went through had six panes 
of glass in it, and that he carried four of them out when he went 
through it, and that he hit the concrete outside, and got some glass 
in his face, and he was taken back into the house, and then he was 
taken over to Gallinger, and also that he'd been drinking and that 


his father-in-law had threatened that he was going to get him sent 


back to jail. Do you have an opinion, or can you express one, one 
way or the other, whether or not such factors about remembering 
how many panes of glass he took out with him, and lighting on the 
concrete, and glass in his face, and so on and so forth -- is that 


symptomatic of a suicide attempt caused by a mental disease, would 
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you say? A. I believe I was rather equivocal as to my answer 
about that because I understood alcohol was involved. 
Q. It was. A. And therefore I couldn't state with any degree 


of certainty whether he was committing a suicide attempt or not. 


Q. One last question on that. Would the fact that a person 


may attempt suicide, does that of itself, that is, the suicide attempt, 
indicate the presence of a mental disease? A. Not in and of itself; 
I wouldn't jump to that conclusion. 

Q. In other words, if you had a person submitted to you for 
examination who had been sent over because of an alleged suicide 
attempt, you would want much more than the fact that they jumped 
out of a second-story window of a house -- A. That's correct. 

Q. (Continuing) -- instead of the Calvert Street bridge - huh? 
A. That is correct. 

* * * * =: 
REC ROSS -EXAMINATION 
BY MR. CASEY: 

Q. Doctor, I understand that at this conference much material 
is made available to all the members? A. That is right. 

Q. I see. Now, is this the whole file, or is there another 
jacket of this file? A. There is another jacket, I believe, that 
contains correspondence, copies of correspondence. ! 

MR. CASEY: Do you have the other jacket, Mr. Lowther, 
from St. Elizabeths Hospital? 

THE COURT: (To the Deputy Clerk) Do you have the file 
from St. Elizabeths? , 

MR. CASEY: Here it is. 

BY MR. CASEY: 

Q. Now, doctor, during this hour or so that was devoted to 
this conference, one of three you had, was between one and four 
that afternoon? A. Yes. 


Q. Did all fifteen doctors, thirteen doctors, psychiatrists, 
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read this entire file, or was it readtothem? A. The summary 


is read to the conference. 

Q. What is the summary that is read? A. This is the summary 
that's presented to the conference. It's marked "Summary." It's 
the summary of all the information available up to that time. 

Q. Now, this is a summary on the case by Henry P. Ward. 
Is he a psychiatrist? A. He's a psychiatric resident. 

Q. Oh, he’s a resident -- is that right? A. Yes. 

Q. He's the psychiatrist that actually examined this man in 
person? A. He among others, yes. There's another one. 

Q. Who else examined him? A. Dr. Anderson examined 
him -- I believe it was Dr. Anderson examined him at the time of 
admission. 

Q. So Dr. Anderson examined him -- on what date is this, 
the admission -- on July 15, the day he was admitted -- is that 
right? A. That is correct. 

Q. And the other time he was examined by a psychiatrist 
in the 90 days or nearly 90 days that he was there was by a resident -- 
is that correct? A. Well, are you saying the only other time? 

Q. No, no, there are two reports of examinations on this man -- 
is that right? A. That's it. 

Q. The other examination was by this Dr. Ward, the Resident, 
and what was the date of that, September 10th -- is that right? 
A. That's right. 

Q. Is Dr. Ward a certified psychiatrist. A. No, he's a 
senior resident. 

Q. Yes. Is Dr. Anderson a certified psychiatrist? A. He's 
beyond his residency. 

Q. Has he taken his final examinations, the board? Is hea 
Diplomat? A. He is not a Diplomat. 

Q. How many of the doctors at the conference were Diplomats ? 
A. Dr. Cushard was the only Diplomat. 
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Q. Now, doctor, is it your recollection that all the desired 
information was available at the conference -- is that correct? 
A. I don't recall whether all the information was. 

Q. Didn't you testify that at the conference all the desired 
information had been obtained, and it was all read, and all considered? 
A. All the information available up to that time was presented and 
considered. 

Q. Doctor, what information did you write for? Was there a 
letter written to Mrs. Smoot, this man's mother, to ask her to come 
in and talk to the staff? A. You have the copies of the letters. 

Q. Was that usually done? A. Yes, the nearest relative -- 
we generally write to the nearest relative. 

Q. And that's an approved psychiatric examination technique ? 
Noyes and Kolb and the others who have written on the subj ect, say 
to talk to the close relatives and get their side of the story? A. That's 
right. 

Q. Because the patient may not be entirely candid or may 
not see themselves as they do -- is that right? A. That's right. 

Q. And was a letter written to his wife? A. It's in the record. 

Q. Is that usually done? A. It's usually done, yes. 

Q. And was a letter written to the Medical Director of the 
District of Columbia General Hospital? A. Yes. : 

Q. Do you have that report in the file? A. I don't see it, 
the letter from D.C. General Hospital. 


Q. Is there anything in the file on the interview with this man's, 


Mr. Carey's mother, Mrs. Smoot? A. No, there isn't. 
Q. Is there anything in the file on the interview that tends to 
relate to his wife of 14 years, common law wife for 14 years, Mrs. 
Carey, Georgia Lane Carey? A. I don't see it. 
Q. There's nothing there from D. C. General Hospital? A. No, 
I don't see anything. 


Q. What other requests are made, doctor, in the course of 
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assembling enough information for a proper psychiatric examination 


beyond arranging for interviews with closest members of the family, 
and obtaining the medical reports from other hospitals in which he 

has been a patient. A. His Service Record is generally con- 
sulted. 

Q. And what do you have in the Service Record there? A. I 
think I referred to it yesterday. 

Q. That Service Record informs you of the time he was over- 
seas, October '43 and January '46, the fact that he was convicted 
of a court-martial, the defects in five of his teeth, and abrasion on 
the left wrist, defects noted on separation - one restorable caries, tooth, 
two missing teeth -- is that all? A. That is all that was shown. 

Q. I see. What other information did you seek, doctor ? 
A. We requested a record of his criminal activity. 

Q. Do you have that there? A. That is here. 

Q. Where is that? A. I think we reviewed this yesterday too. 

@. Does that contain any record, doctor, that record of his 
criminal history there -- does that contain any record of the nature 
of the offense in 1947 in Virginia? A. Yes. 

Q. Unlawful cutting -- is that all it gives you? A. Yes, that 
is correct. 

Q. Does it have any mention of the time that the Metropolitan 
Police Department requested a mental observation because of a 

suicide attempt? A. There is no reference here. 

Q. Now, doctor, the only psychologist that examined Mr. 
Carey was Dr. Mercer -- is that correct? A. Yes. 

Q. And she wasn't at the conference? A. That's right. 

Q. What is Mr. Stanmeyer at the hospital? A. He's a staff 
phsychologist. 

Q. Does he have atitle? A. I don't know his precise title. 
He's a staff psychologist. That's all I can tell you. 

Q. Has Mr. Stanmeyer finished his training? A. He's finished 
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his training, yes. 
Q. Is hea Ph.D.? A. He's about to get one, I expect this month. 
Q. He too is about to get his final degree -- is that right ? 
A. Yes. 

THE COURT: Wait just a moment. Will you clarify the 
situation whether the psychologist was testifying or was furnishing 
information compiled by Dr. Mercer? 

BY MR. CASEY: 

Q. Do you know whether Mr. Stanmeyer examined this patient 
in addition to Dr. Mercer? A. I don't know. I rather doubt it, but 

I don't think he did. 

Q. So he was in a position to read Dr. Mercer's report? A. He 
was presenting it and he makes himself available in case there are 
any questions on interpretation as to this material. 

Q. Now, how long did the presentation of the summary by 
the psychiatrist, that resident in psychiatry -- how long did it take 
him to present his summary? A. I can't say. 

Q. Young Dr. Ward? A. It may take half to three-quarters 
of an hour; it may take fifteen minutes. It depends on how fast he 
reads, and the length of his summary, which I believe is three or 
four pages, three pages. 

Q. So this resident would read his summary on his examination 


that would take from fifteen minutes to forty-five minutes? A. Any- 


where in there. 

Q. Maybe a half an hour? A. Possibly. 

Q. And then Mr. Stanmeyer, who doesn't have his Ph.D. degree, 
would read what Dr. Mercer found in her examination -- is that right ? 
A. Yes. 

Q. How long would that take? A. Oh, again it might take ten, 
fifteen, twenty, twenty-five minutes. It depends on the number of 
questions presented, and the number of interpretations sought. 

Q. So if this is to be accomplished in an hour, maybe forty-five 
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minutes of that hour would be taken up in the report of the summaries 
by young residents and the young psychologists? A. Possibly. 

Q. And there might be fifteen minutes left for the thirteen 
psychiatrists to conduct their examination in the presence of -- 
A. It might be a half hour or even an hour. I was not specific about 
the time. I suggested possibly an hour to and hour and a half, but 
that is an approximate figure. I can't give you the exact time; I don't 
know. 

Q. Well, doctor, these conferences start at one thirty, was it? 
A. One. 

Q. And they end at four? A. Well, they generally end at five. 
They will go the whole afternoon. We try to accomplish as much as 
we can in that time. 

Q. Doctor, I think both yesterday on cross-examination, and 
this morning on redirect you made it clear that in your view if a 

patient had the unstable personality that you described yesterday, 
and committed an act which could be produced by this unstable per- 
sonality while he was under the influence of alcohol, you would have 


a very guarded opinion as to whether the act was the result of the 


unstable personality and the aggressive emotional drives that are 


part of Mr. Carey's emotions, his personality, was because perhaps 

the act was simply the result of the lessening of one’s inhibitions; 

it's natural when one consume alcohol, whether you have an unstable per- 
sonality or not? A. I think essentially that would be a fair statement 

of my view. 

Q. So while this personality was the competent and producing 
cause of unwarranted assault and suicide attempts and other -- I 
think you expressed this morning -- inappropriate reaction of rela- 
tively mild aggressive stimulant -- a man comes back with a temper 
tantrum, a violent assault, way beyond what is called for by the insult, 
the razing about being a jailbird. If this man had consumed alcohol 
when he reacted that way, you would have some doubt as to whether 
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the alcohol wasn't what caused him to react so inappropriately 
and so violently to the relatively small insult or aggressive stimulus -- 
isn't thatcorrect? A. That's right. 
Q. Isn't if a fact, doctor, it is more likely that the alcohol 
consumption is caused by the same underlying personality 
as the inappropriate response, that is, the aggressive assault ? 
Isn't that more likely? A. Well, I intimated that most people who 
drink regularly and heavily -- this is generally in relation to some 


emotional instability, but whether they are mostly unstable, capital 


"E" capital "S", that is, if they have that diagnosis, that's a different 
thing. 

Q. Let's bring this down to Mr. Carey's case. I think that's a 
great deal more helpful to the Court and jury in this case. Isn't it 
more likely that Mr. Carey's drinking, and Mr. Carey's antisocial 
acts which involve assaults, are caused by the same thing, his 
personality structure that's described in Dr. Mercer's report? 

A. Well, now, I don't know. It appears that all his antisocial behavior 
is done under the influence of alcohol, so that it's difficult for me to say 
to what extent this is due to the bare emotional instability unaffected 

by alcohol. 

Q. You will not say it's more likely that the alcohol is caused 
by the same personality structure that causes the assaults? You 
think it's just as likely the alcohol may be the cause itself -- is that 
it -- the alcohol -- it’s just as likely the alcohol causes these 
assaults and these violent acts and attempted suicide? A. The 
alcohol doesn't cause it; it happens when he's under the influence of 
alcohol. | 

Q. Yes. The fact is, isn't it, doctor, that the alcohol is caused 
by the same personality; he drinks because he has an inadequate 
personality; he drinks because he has a personality structure, defect 
in his personality structure, and the consumption of the alcohol 


aggravates the symptoms? The consumption of the alcohol makes 
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him more likely to act without control and judgment ? 

MR. LOWTHER: When? I object to the question unless it is 
put down to a definite time. 

MR. CASEY: On the occasion of the assault in '47, jumping 
through the window in '49, double assault in 1953, described yes- 
terday, the stabbing in May 19, 1960. 

THE WITNESS: It's extraordinarily difficult to parcel these 
things out and say which did which. I have to -- my only evaluation 
could be made in terms of an over-all picture, and if I see that a 
man can control himself when he is not drinking, and becomes dis- 
turbed when he is drinking, then obviously he is capable of exercising 
control over his instability; he has some control over it. Maybe that 
instability causes him to drink, but then you see, it comes by several -- 
anything anybody does is a product of himself. This becomes nothing 
put an exercise of Semantics. 

Q. Doctor, if you had a patient with this situation, and you have 

the doubts you just expressed -- you have the doubts you just 


expressed to the jury, the questions that arose in your mind, the 


things you would want an answer to before you came to a conclusion, 


what would you do with that patient ? A. I don't know what you mean 
what I would do with him? 

Q. Would you take that patient, doctor, into your office and sit 
down with him and conduct one, two, three, four, half a dozen, or how- 
ever many examinations were necessary, to get the answers to those 
vexing questions you just posed? A. This may be desirable, 
although it isn't always necessary. 

Q. Doctor, isn't that what you would do if this was a patient 
of yours and you were in private practice? A. Not necessarily, 
not necessarily, if, depending on specific questions that I am asked. 
If I am asked to present certain questions, I may be able to respond 
to those questions. 


Q. Yes. You wouldn't try to find the answer in the presence 
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of thirteen other psychiatrists in about fifteen minutes' time? 
A. I think that is often very helpful. 
Q. Doctor, let me ask you if you agree with this -- 
MR. LOWTHER: Wait a minute. May we approach the bench, 


Your Honor. 
THE COURT: You may. 
(At the bench:) 
MR. LOWTHER: I object to the use of any text book. I can't 
cross-examine the text book. This getting in by indirection what 


someone said in a text book, and whether this doctor agrees with it 
or not, I object to the use of that text book in court. 

THE COURT: And the Court of Appeals just got through passing 
on it. 

MR. CASEY: If the Court please, there are three authorities , 
two in our Court of Appeals, one in the Supreme Court. I refer Your 
Honor to Dolson versus the Federal Trade Commision, 94 U. S. 
Appeals D. C. 

MR. LOWTHER: Your Honor said that our Court of Appeals 
said so. What did they say? 

THE COURT: It's in a civil trial. 

MR. CASEY: The last one, if the Court please -- 

THE COURT: And it's been within the past four months. 

MR. CASEY: Gordon versus Abrams -- Gordon versus Abrams 
is the most recent one. It was a malpractice case. 

THE COURT: All right. 

(In open court:) 

MR. LOWTHER: Your Honor, in view of the fact that I was 
told that our Court of Appeals in a civil case, which I don't read, 
has said, that you can use a text book as an authority -- 

THE COURT: Ladies and gentlemen, we will take ten minutes 
at this time. Would you gentlemen come up here. 

(The jury left the courtroom.) 
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(At the bench:) 

THE COURT: You have concluded? 

MR. CASEY: The use of this text book, yes, Sir. 

THE COURT: In concluding? 

MR. CASEY: That will do it. 

THE COURT: The Court feels and the Court doesn't want to 
ask the question of the doctor. The Court feels that he's referred 
to the John Howard Pavilion, which used to be known as Howard 
Hall. I think that he should tell the jury what Howard Hall is, that 


it's maximum security,a nd the Court is concerned also, and I pre- 


sume that the jury is, that there are 375 patients there, as I under- 
stand it, 375. 

MR. CASEY: Capacity for 390. 

THE COURT: Now, is Herbert S. Carey the patient of any 


doctor when he is sent there; in other words, is there any particular 


doctor that is assigned to Herbert S. Carey, and if so, who is it. 
Now, the Court doesn't know the answers to these questions, but the 
Court understands that Dr. Anderson, on July the 15th -- 

MR. CASEY: Uhuh. 

THE COURT: (Continuing) -- and Dr. Ward in September, 
examined. Now, is Herbert S. Carey Dr. Cushard's patient, or Dr. 
Platkin's patient, or Dr. Owen's patient, or do they break them up 
so that the psychiatrist is concerned with one group of patients, and 
if they are, who is assigned to Herbert S. Carey? 

MR. CASEY: Does Your Honor want me to ask those questions. 

THE COURT: I would rather have either one of you ask them, 
because the Court doesn't want to ask the questions. The Court 
feels that there will be undue emphasis placed on it if the Court starts 
asking any questions. 

(In open court:) 
THE DEPUTY MARSHAL: The Court stands recessed for 


ten minutes. 
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(After a short recess, the witness resumed the stand.) 
MR. CASEY: May I proceed? 
THE COURT: You may proceed. 
BY MR, CASEY: 
Q. Doctor, I read to you from Modern Clinical Psychiatry, Arthur . 
P. Noyes, M.D., Superintendent, Norristown State Hospital, Norristown, 
Pennsylvania, and Lawrence C. Kolb, M.D., Professor and Executive Of- 
ficer, Department of Psychiatry, College of Physicians and Surgeons, Col- 
umbia University; Director, New York State Psychiatric Institute, -- 
From page 194 in Chapter 10, Alcoholism and Alcoholic Psychoses. 
The heading, Alcoholism and Crime: "It was formerly stated 
that alcoholism was directly responsible for a large, perhaps a 
major, part of crime. 

"There is now an increasing tendency to consider that 
both alcohol and criminalism are caused by similar social 
and psychological factors. | 

"Emotional instability and other expressions of a poorly 
integrated personality characterize both the recidivous criminal 
offender and the alcohol addict. 

"More frequently is the relation of alcohol to crime one of 
a common cause rather than of cause and effect. 

"It should be added, however, that the drinking of alcohol 
tends to be accompanied by a release of sexual and aggressive 
impulses. 

"ALCOHOLISM AND PSYCHOSES, 

"The relation between alcohol and the so-called alcoholic 
psychoses is not as simple as formerly assumed. 

"In many instances alcohol serves merely to release a 
reaction that is primarily psychogenic with factors intrinsic in 
the personality. 

‘In other cases there is such an interplay of psychogenic 


and metabolic factors that the picture becomes complex. 


-"In Korsakoff's syndrome and in chronic alcoholic deter- 


ioration, the psychosis is not, as formerly believed, caused 
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by the toxic effects of the alcohol itself, but by thiamine 
deficiency. 

"Even in this, the structure of the personality influences 
the picture. It is important to remember, too, that alcoholism 
may be a symptom -- sometimes the most obvious symptom -- 
of another psychosis such as paresis or manic depressive 
psychosis.” 

Do you agree with that, Doctor? A. By and large, yes. 
Q. And from page 151 of the same book, in the chapter, Ex- 


amination of the Patient, which starts on page 130 and concludes, 


I think, on page 163 -- yes. 
"PERSONALITY MATURITY. 
As the psychiatrist continues his study of the patient's 


personality through successive interviews, he makes an eval- 
uation of the latter's emotional and personality maturity. 

"He will note whether the patient's interpersonal and other 
attitudes are appropriate to a stage of personality development 
consistent with his chronological age. 

"The degree of maturity of personality may be suggested 
by the perspective in which he sees his life and work. 

"The psychiatrist will observe the patient's pattern of 
securing satisfaction, also the roles which he unconsciously 
demands from others. 

"As a confidential rapport is established, the psychiatrist 
will study the patient's psychosexual development since, through 
the intimate and pervasive role which it plays in life, it becomes 
an important and sensitive indication of personality development. 

"The evaluation of the maturity of the patient is important 
in assessing his capacity for various types of therapeutic 
endeavor. 

"While the levels of emotional maturity have been described 
previously, they are noted again in the following schematic manner. 
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Infantile attitude is evident when the patient expects 
from others infinite service and tolerance and responds with 
petulance when his desires are not immediately gratified. 

"Childish emotional maturity is signified in those in whom 
the psychiatrist finds a limited degree of responsibility with 
the expectation that when required his parents or those upon whom 
he is dependent will assume his care or excuse his defects. 

"Such individuals also demand a complete trust in another 
as the basis of any acceptable relationship. | 

"The early adolescent stage is epitomized in youths concerned 
with the problem of independence from parents and by their 
tendency to admire and be devoted to extra-familial figures. 

"They may be much interested in social organizations 
and mystic rivalry. Here then is consciousness and awareness 
of sex. 

"In the late adolescent stage, adult level emotional drive 
is for self-advancement, to growth and learning. 

"Those with infantile and childish emotional fixations 
in their relationship to the physician have expectations that 
the physician must be and do all for them by some magical 
means, or entirely through the physician's own efforts. 

"The patient does not commit himself to participation 
in the treatment. A more adult development allows the patient 
the capacity to work with the psychiatrist and to learn to use 
his own assets and make full use of his resources. It is im- 


portant to recognize that the individual's emotional develop- 


ment may not have advanced equally in all respects or in all 


relationships. 

"An individual may function at different levels of maturity 
in relation to members of one or the other sex, to those in 
authority, or in group activities.” 


Do you agree with that, Doctor? A. More or less. 
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Q. Doctor, what is John Howard Pavilion? A. The maximum 
security division of St. Elizabeths Hospital. 

Q. That is the newest building over there? A. That is correct. 

Q. What do you mean by maximum security, Doctor? A. It -- 
all doors are locked, entrances do a sally port, that is, instead of double 
doors, one of which opens at one time, -- 

Q. All right. A. All windows have tempered stell, and louvered 
type windows, and detention screens. 

Q. Now, Doctor, how many patients -- what is the capacity of 
Johy Howard? A. The capacity of John Howard Pavilion is 396 
patients. 

Q. 396? A. That is right. 

Q. Do you know what the census was during July, August, 
September, October ? A. Close to that figure. It varies from day to 
day. But close to that figure. 

Q. Close to 400 - 396 capacity? A. I don't think we -- quite 
that capacity. I would have to make it 375 as an average. 

Q. Now, Doctor, Herbert S. Carey was one of those 375 
patients for a period of nearly 90 days, was he? A. That is correct. 

Q. Who was his doctor? Was there anybody assigned to be 
his doctor? A. Except for the admission interview and the case 
study that I referred to a while ago, no one doctor is exclusively 
concerned with any one patient. 

Various doctors make rounds on the wards. Problems that 
may arise may be brought to the attention of any doctor who is 
available. 

Q. This man was examined the day he came in the hospital? 


A. He received an extensive examination, yes. 


884 Q. “The admission examination? A. That is correct. 


Q. And he was examined -- that was by Dr. Anderson? 
A. That is correct. 

Q. And he has passed his residency, but he has not yet taken 
his final examinations, Board examinations? A. He has not taken 


the Board examinations. 
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Q. And then he was seen again on September 15, was it, by 
a resident by the name of Dr. Ward, is it? A. Henry Ward, Dr. 
Henry P. Ward. September 10 is the date of his report. I don't 
know exactly when he saw him. : 

Q. So there was no doctor during this nearly 90-day period, 
starting with July 15, who was assigned to be Herbert Carey's doctor ? 
A. No one doctor is necessarily assigned other than the man -- 

Q. Iam not talking about necessarily!’ Doctor. Any doctor 
assigned, that is, any doctor told, "Herbert Carey is your patient." ? 
A. Probably Dr. Ward was shortly after Mr. Caney was admitted 
to the hospital. 

We have to do these things for administrative purposes. We 
have to assign a case to a doctor so we know that there is some 
individual, at least, who will be responsible for this material. 

. Q. Dr. Ward was a resident whose report bears the date of 
September 10? A. That is correct. 

Q. And that is the only time Dr. Ward's name appears in the 

file? A. That is correct. 


Q. Isee. You don't know -- A. Other than his name as having 


been present at the medical staff conference. 
| Q. He was present among the 15 other -- A. Yes. 
Q. --.13 other doctors? A. That is correct. 
Q: How many of them were residents? A. Six. 
Q. So his name appears twice. He examined this man once and 
wrote a report and then he was present at the conference. 
MR. LOWTHER: Wait a minute. 
THE WITNESS: Yes. 
MR. LOWTHER: That doesn't say that he just examined him 
once. — 
MR. CASEY: Well, the doctor has given an answer to the 
question. . 
BY MR. CASEY: 
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Q. Doctor -- 

THE COURT: The doctor may be asked that question. 

MR, CASEY: I just did ask the question. 

THE COURT: All right. 

BY MR. CASEY: 

Q. Dr. Ward, the file reveals, examined this man and reported 
on September 10. He has one report in the file, is that correct ? 

A. This report is dated September 10 and bears the name of Dr. 
Henry P. Ward. Now, I don't know for a fact how many times Dr. 
Ward examined him. 

Q. I see. But he -- this resident reported once? A. He wrote 
this report once, yes. 

Q. And you don't know, as a matter of fact, but you think pro- 
bably he was the doctor assigned in this case? A. He was if he 
did the report. 

Q. And you -- your only examination was October 3? A. I 
have seen Mr. Carey on other occasions besides this -- 

Q. I didn't ask you about seeing him over at John Howard 
Pavilion. 

Do you have any record of an examination other than - A. No, 
these are not routine that are put in here. Casual interviews are not 
included here. 

Q. Do you have any record of seeing him? A. No. There is 

no record, no, sir. 

Q. Do you remember when you saw him? A. I don't recall. 

Q. Do you remember where you saw him? A. On one of the 
wards where he was housed. 


Q. Do you have any recollection of what transpired? A. Not 


particularly. 

Q. Do you have any notes of what transpired? A. No, sir. 

Q. So those -- whatever happened at those interviews isn't available 
to you in any record or personal recollection today, or yesterday? Is 
that right? A. That is correct. 
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MR. CASEY: Thank you for your attention in the case, sir. 
REDIRECT EXAMINATION (Further) 
BY MR. LOWTHER: 

Q. Howard Hall, is that the place I think I saw a picture in 
the paper sometime ago, the new Howard Hall, where they have the 
gymnasium and all that stuff? A. That is correct. 

Q. And that is the newest building over at St. Elizabeths, 
isn't it? A. Yes. 

Q. And can you describe a little more fully for His Honor 

and these ladies and gentlemen of the jury, you said it was 
the maximum security section. 

Someone sent over on crimiml charges -- you are obligated 
over there to make it the maximum security until you make a deter- 
mination, aren't you? A. That is correct. 

Q. Now, a little bit more about Howard Hall, so that His Honor 
and these ladies and gentlemen can have an adequate understanding 
of the facilities available to the persons sent over there for examination. 

Is it open wards or bedrooms or what is it? A. If I may give 
a description of the building and its facilities: Howard Hall is a 
5-story building, the four floors above the ground floor are devoted 
to patients. 

There are 3 wards on each floor, approximately between 39 -- 
between 27 -- between 29 and 37 patients, depending on the size of 
the ward. | 

Each ward has a number of individual rooms as well as one or 
two dormitories that house about 15 patients. 

The building includes clinic, that is, for patients that require 


medical treatment, surgical treatment, skin examinations, eye 


examinations, and dental treatment. 
Two floors have what is known as occupational therapy depart- 
ments or shops. They have various types of equipment in there for 


the use of the patients -- work shops of one kind or another. 
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Howard Hall -- John Howard Pavilion publishes a journal written 


by, for and published by the patients, printed right there. 


They have -- admitted patients have administrative groups 


on each ward. 

They are rather self-sufficient on many of the wards where 
they have their own -- they get -- each ward is equipped with a 
television, radio, and games. They have checkers, a reading room. 
library, and newspapers and magazine racks. 

There is a lounge room. There are various activities on the 
ward. There are various group activities. 

There is a 3-acre yard surrounding the building, which is walled 
off, in which there is a complete baseball diamond with bleachers. - 

There is shuffle board equipment. There is handball courts, 
tennis courts, and a few other facilities including gardening. There 
is even a section devoted to gardening. 

The point of all this is that our patients are treated as patients. 
It isahospital. It is not a prison. 

The entire overall area is closed off. The patients may not 
leave that building except for very specific purposes, for legal 
purposes or medical purposes. 

But within the building itself there is no system of detention 
or imprisonment. 

Our people are not guards. They are attendants. Nobody carries 
guns or anything of that nature. 

The patients eat in -- there are cafeterias on each floor. 

There is a good deal of activity. They may wear their own clothes. 
They have their own toilet articles. They may subscribe to publications 
of their own. 

They may have -- one of our people recently wrote an article 
that has been published in a national publication. 

They have considerable latitude and freedom to move around, 

c ome and go, within the confines of the building. 
Now, every day we have an intern that is on the staff that makes 
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rounds to attend to the physical needs of the patients, like their 
headaches, their bellyaches, their physical needs. 

Where possible, and it is mostly every day, one of the ‘staff 
in addition also makes rounds on what is known as administrative 
calls. ! 

The patients who want to discuss anything with a doctor about 
their present hospitalization may see him. 

All patients are briefed at the beginning as to what is available, 
that they may see a doctor, may write to the doctor, if they can't 
get to see him for one reason or another. 

They can write as much as they like at any time. They may 

write to anybody, and receive anything in the way of mail. 

So that patients are seen, and if they are not seen directly, 
very often, it is because either they have nothing specific that they 
want to talk about with a doctor, or because their behaviour is such 
that they don't call attention to themselves in the way of unusual 
behaviour, or bizarre behaviour. 


When the administrative doctor makes the rounds on the ward -- 


this may be any one of the doctors, or several of them, in fact -- 
when these people make rounds, they make general inquiry of the 
patients generally, how they are getting on, how other people -- 

is there anything they need -- anybody with a particular problem. 

And a ward record is maintained on each patient, how he con- 
ducts himself, or how he gets up, how he sleeps, how he eats, whether 
he is getting any particular medication, how often, how he responds 
to it, etc. 

- §o that in general overall supervision is maintained of patients. 

Those who are urgently ill or seriously disturbed or pose specific 
problems in management are naturally brought to the attention of 
the doctor more frequently. 

Those who make a quiet, comfortable, uneventful adjustment 
in the hospital do not require so much attention. 
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We have limitations. We can't get to see everybody all the 

time. But within those limitations, everybody -- there is nobody 
lost sight of. 

Q. Now, Doctor, I take it that everyone over in Howard Hall, 
this new Howard Hall, you have over there now, that during the time 
that -- for that matter, during the time that Carey was over there -- 
they all have their own beds, they don't have to double up? A. No, 
no. Every manhas his own bed and his own locker. 

Q. Now, you were asked some questions about a book that was 
read to you by Dr: Noyes of Norristown State Hospital, page 194, and 
during the course of the reading there was something said about -- 
in there, about alcoholism and, leading to paresis, and, I think, 
manic depressive, something like that. 

Did you find any evidence of the existence of paresis -- how 
do you pronounce that? A. Paresis or paresis. 

Q. Paresis, is that brain lesion due to -- A. That is -- 

MR. CASEY: If the Court please -- 

MR. LOWTHER: Did you find any evidence of -- 

MR. CASEY: Object. That is not an accurate statement of 
what was read. 

What was read was that alcoholism is frequently a symptom 
of paresis and manic depressive psychosis, not that it often leads 
to those psychoses. 

BY MR, LOWTHER: 

Q. Well, taking what my brother here says the book says, 
doesn't, leads to, I think, paresis of the brain is usually caused by 
syphilis. A. That is correct. 

Q. Do the physicals in there, the electroencephalogram, does 
that indicate any presence of paresis in this defendant Carey? 

A. There is nothing in the examination that would indicate the 
presence of this condition. 


Q. Paresis in its last stages, can or cannot cause the actual 


disintegration -- of the brain. A. Well, in the conventional sense, yes. 
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A paretic person can be very disturbed -- many strange --. 

Q. I meant, paresis destroys the brain, doesn't it? Destroys 
it organically? A. Yes, this is the -- 

Q. Brain itself? A. The organism that causes it may often 
be found in a postmortem examination. , 

Q. And I think there is mention in that paragraph there, or 
that page, about alcoholism leading to manic depressiveness. 

Is there any indication, doctor, that this defendant, on the 
date of the crime, was a manic depressive? A. No such indication. 

894 Q. And there was also another page, I think there were excerpts 

from page 151, something to do about how you are supposed to -- 


something in there about an infantile attitude that you might find on 


talking to a patient, fixation. 
Did you find any evidence that this defendant Carey exhibited 
any infantile fixation or attitude? A. Well, I would say that any 
kind of unreasonable behaviour, or behaviour arising from poor judg- 
ment may suggest immature behaviour, infantile behaviour, but a 
person that has an infantile fixation, an immature fixation, this is 
a technical word that is applied to something you might discover 
when you have been seeing a patient, let's say, for months and months. 
And you discover in his background that there is an unusual, 
unhealthy, or abnormal fixation or relationship to one or another 
parent, and that the individual doesn't seem to grow out of it very 
well. 
But in and of itself this is simply a description, a very abstract 
description, and it doesn't have too much meaning. 
MR. LOWTHER: No other questions. 
MR. CASEY: Nothing further. 
THE COURT: You may step down, Doctor. 
* * * * 
DAVID J. OWENS 
was called as a witness by the Government, and having been duly 
sworn, was examined and testified as follows: 


898 


899 
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DIRECT EXAMINATION 
BY MR. LOWTHER: 
* * * * * 
Q. Now, during the course of your -- you'don't hold your 
Diplomate in the American Board yet? A. No, I do not. 


* * * * * 


Q. After you get this Diplomate, what does that entitle you to? 


A. Nothing. There is no difference. It is an examination, I suppose 


it is Somewhat honorary, and anyone who is a member of it can 
certainly be certified as being a qualified psychiatrist. 
* * * * * 

A. But it is not necessary that an indi vidual be a Diplomate 
of the Board to be a psychiatrist. There are a number of -- who are 
not. 

Q. And, now, during the course of your 5 years, or thereabouts, 
over at St. Elizabeths Hospital, Dr. Owens, you have had occasion 
I think on many times to testify before judges in this court in relation 
not only in criminal cases, put habeas corpus hearings, as to the 
presence or absence, in your opinion, of a mental disease or defect 
in a given individual as of a given date, isn't that correct, sir? 

A. Yes. 

Q. And this is almost daily, isn't it? A. Yes. 

Q. I mean recently over the last couple of years, I know -- 
hum? A. Yes. 

* * * * * 

Q. Allright. During the course of your testimony in this 
courthouse here, have you had occasions, based on your findings, and 
assuming that your findings supported such a conclusion, to testify 
to the Court and jury, or the Court alone in habeas corpus proceedings, 
that a given person was of -- had a mental defect or mental disease 
ona given date? A. Yes, I have. 

Q. And where your findings. and the data was sufficient to 


support your opinion, I take it you have also testified the other way, 
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that a given individual was, on a certain date, free of mental defect, 
or free of mental disease. Isn't that right, sir? A. Yes. 
Q. In other words, to make it the long and short of it, you some- 


times testify as a Government witness and you sometimes are called 


as defense witness? A. On many occasions, yes, 
* * * * * 

MR. CASEY: I will stipulate the doctor is entitled to testify, 
Your Honor. He is qualified. 

THE COURT: All right. You may proceed, 

BY MR. LOWTHER: 

Q. Now, Doctor, in relation to this particular defendant, 
Carey, over here, did you have an occasion during the -- recently, 
to be called upon to render an opinion as to whether or not Carey 

had a mental defect as of the date of the crime involved in 
this indictment, namely, May 19, 1960? A. Yes. 

Q. And were you also called upon or did you, I should say, 
arrive at an opinion as to whether or not the defendant Carey did or 
did not have a mental disease as of the date of the crime in this 
indictment, May 19, 1960? A. Yes. 

Q. Now, doctor, will you tell -- first of all, tell His Honor 
and these ladies and gentlemen of the jury, what your opinion is as 
to whether or not this defendant Carey was suffering from a mental 
defect as of the date of the crime, May 19, 1960. 

MR. CASEY: May we approach the Bench, Your Honor ? 

THE COURT: You may. 

(At the bench) 

MR. CASEY: If the Court please, I object to that question. 

It is improper to ask a witness to express an opinion, an expert 
witness to express an opinion before the ground work has been laid. 

He must first be asked -- well, what he did to permit him to 
express an opinion,. that is, first testifying whether he examined the 


patient. 
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If so, what kind of an examination he conducted, that is, 
to show that he has facts available to him which would permit 


him to express an opinion. 

MR. LOWTHER: No, I can ask him whether he has an opinion 
and then learn -- 

MR. CASEY: You can't ask him, as a doctor, whether he has 
an opinion, without first establishing that the doctor has ever seen 


the patient, -- again, based entirely on hearsay. 
THE COURT: Well, the -- and you are objecting ? 
’ MR. CASEY: Yes, Your Honor. 

THE COURT: All right. The objection will be overruled. He 
can proceed. 

MR. CASEY: I have one other point. On the same basis, at 
this time, I ask Your Honor to strike the testimony of Dr. Platkin. 

It was not based on an examination which would permit him 
to express an opinion to this jury. 

It was based on -- it was hearsay information from the file. 

It was, became evident, if the Court please, on cross examin- 
ation that man had never asked a question that he could recall of 
the defendant. He had heard for about 45 minutes or more, of an 
hour's time, other doctors read some summaries. 

One of them was reading another doctor's summary, that is, 
Doctor -- Mr. Stanmeyer was reading a psychologist's summary. 

A resident by the name of Ward read his summary. 

This man had no personal knowledge of this condition that would 
permit him to render an opinion and I ask Your Honor to strike Dr. 
Platkin's testimony. 

THE COURT: The only point on that is that Dr. Mercer testified 
that she was in charge. Now if she sent somebody else over to the 
meeting, it certainly doesn't work to the advantage of this defendant, 
she being your witness. 

MR. CASEY: At the time she wasn't my witness. If the Court 


367 


please, it is not a question of whose fault it is. In order to entitle 


Dr. Platkin to testify -- 

THE COURT: But the point is that it was Dr. Mercer's report. 
It wasn't Stanmeyer's report. 

MR. CASEY: That's correct, Your Honor. 

THE COURT: Now, you read from the record, did you not, 
Mercer's findings ? 

MR. CASEY: Dr. Mercer had put them in evidence herself, 
last week. : 
- 'PHE COURT: Yes. Now, that was not Stanmeyer. 

MR. CASEY: That's correct, Your Honor. But this man had 
never examined this patient. 

THE COURT: All right. The Court will overrule the objection. 
The Court will state for the record that it would certainly like to 
see that particular point brought to the attention of the Court of 
Appeals, that St. Elizabeths Hospital sent Dr. Platkin down here. 

This. man has been over there since July. They knew that 
there would be a time come when there would be testimony offered 
in Court, and up to the present time, and I presume that Dr. Owens 
and the other doctors will testify along the same lines as Dr. Platkin, 
it would appear fundamental to the Court that some psychiatrist, 
some qualified psychiatrist, would have been placed in charge of 
this man from the very beginning and come into Court and testify 
with some degree of certainty as to the number of times that he 
examined him, under what conditions he examined him, and the findings 
that he made. 

That has nothing to do with the United States Attorney, because 
-it-is entirely out of his hands.’ 

MR. CASEY: Your Honor, just to keep the record straight. 
It was not an objection, it was a motion to strike. 

THE COURT: Yes, the motion to strike will be-denied. 

(In open Court) 
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BY MR. LOWTHER: 

Q. The pending question, Doctor, was this: What is your 
opinion as to whether or not Carey, this defendant, was suffering 
from a mental defect as of the date of May 19, 1960, please? A. In 
- my opinion, he was not. 

Q. Now, do you have an opinion, Doctor, as to whether or not 

the defendant Carey, as of May 19, 1960, was suffering from 
a mental disease? A. Yes, I have an opinion. 

Q. What is your opinion, Doctor? A. In my opinion, he was 


not suffering from a mental disease. 


Q. Now, what is the -- for purpose of clarity, Doctor, for His 
Honor and the jury, what is a mental defect? A. A mental defect ? 

Q. Yes. A. Well, a mental defect is a deficiency in the brain 
itself, that is, in what we consider an organic disease of the brain, 
where there is tissue in the brain that is destroyed, is irreversible, 
more or less permanent. 

It usually affects such basic parts of the individual as his in- 
telligence, his memory, orientation, and judgment. 

Q. In other words, it is organic, I take it? A. That is correct. 

Q. Now, in respect of a mental disease, Doctor, will you tell 
His Honor and the ladies and gentlemen of the jury what you have 
in mind when you say in your opinion this defendant was not suffering 
from a mental disease as of May 19, 1960? A. In my examination 
of this individual, I saw no symptoms which were of a sufficient degree 

to warrant diagnosing a mental disease as being present in 
him. 

There was no symptoms present which deviated far left from 
normal to warrant a diagnosis of mental illness. 

Q. Now, during the time -- you have reference to an examination 
conducted when, Doctor? A. During his hospitalization in St. 
Elizabeths. He was admitted to St. Elizabeths on July 15, 1960. 

Q. Did you, yourself, prior to the date of the diagnostic con- 
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ference held on October 3, 1960, have occasion to observe this 
defendant Carey, at Howard Hall? A. Yes. 

Q. And do you have in mind, Doctor, any dates or specifics 
as to the times that you have talked with him or anything like that? 

A. No, I don't have a record of the time that I saw him. We don't -- 
this is not -- we don't keep a record of each time we see an individual 
patient. 

Q. Now, there came a time, then, that there was held on October 
3, this conference with some of the staff members present, to make 
a determination, if it were possible, as to whether or not Carey 
was suffering from a mental disease or defect as of May 19 isn't 
that right, sir? A. Yes. . 

Q. Now, during the course of that conference, can you tell 
His Honor and these ladies and gentlemen whether or not the defendant 

Carey is present at any time? A. Yes, he was. 

Q. And is he asked questions, is he -- during the time he is 
present? A. Yes. 

Q. Did he, during the time of the examination of October the 
3rd, Doctor, give any evidence, in your opinion, that he was suffering 
then or suffered on May 19, from hallucinations? A. No. 

Q. From delusions? A. No. 

Q. From paranoia of any form? A. No. 

Q. From any ideas of reference? A. No. 

Q. From any illusions? A. No. 

Q. Did he exhibit any defects in memory, whatsoever, in your 
opinion, during that conference, Doctor? A. None to my knowledge. 

Q. And before I forget it, Dr. Owens, there has been testimony 
prior to the time that you took the stand, from Dr. Odenwald, that in 
his opinion, and -- Dr. Odenwald's opinion -- that this defendant 


Carey is in need of further hospitalization for a long period 


of time. 
My question to you, sir, is this: Do you have an opinion as 
of now that you can express to the Court and jury, as to whether or 
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not this defendant Carey is in need of any further hospitalization at 
all from the psychiatric point of view? 

MR. CASEY: Objection, Your Honor. The statement that 
preceded the question is improper; in confronting this witness with 
the testimony of another witness, he is asking this psychiatrist to 
pass judgment on the opinion of another expert who has testified in 
the case. 

It is improper on both grounds, I submit to the Court. 

THE COURT: The objection is overruled. 

BY MR. LOWTHER: 

Q. Do you understand the question? Do you have an opinion 
as to whether or not this defendant Carey needs further hospital- 
ization from the psychiatric point of view? A. Yes, I do have an 
opinion. 

Q. What is your opinion, sir? A. Well, I certainly didn't 
think that he needed -- he does not need hospitalization for a mental 
iliness because he has no mental illness. 

* * * * 
CROSS EXAMINATION 
BY MR. CASEY: 
Q. Doctor, my name is Casey. May I see the records that 


you have on this case? 


(Dr. Owens gives a piece of paper to Mr. Casey.) 


Do you have any records with you today on this case? A. No, 
Ido not. The Court has had these subpoenaed for several days. 

Q. These being for the record, the records of St. Elizabeths 
Hospital on this case? A. That is correct. 

Q. What is this? Just another copy of the piece of paper you 
gave me? A. Yes, that is a copy of the notes that we used to put 
down dates, etc. 

Q. This is Defendant's Exhibit No. 8 for identification, so marked? 
A. I don't know. That's not mine. That was here. Apparently, Dr. 
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Platkin must have -- 

Q. And that's the original of the piece of paper you just handed 
me, sir? A. Yes. 

Q. The piece of paper that you just handed me, Doctor, is 
entitled "Court Notes?" A. Yes. 

Q. By whom was that prepared, Doctor? Did you prepare it? 
A. Yes. 

Q. When did you prepares it? A. October 31, 1960. 

Q. Monday of this week? A. If Monday is -- 

Q. Halloween. Wasn't Monday Halloween? Today is Thursday. 
A. Monday, yes. 

Q. And you prepared it from what, Doctor, if we had your file 
under subpoena here in Court? A. We havea duplicate. We have 
two of these, identical records. 

@. Isee. A. One is at the hospital and the other one was in 
Court. 

Q. Now, Doctor, you don't have any records on any examinations 
that you performed on Mr. Carey? A. Well, here are all the records. 

Q. Yes, sir. In your hospital records you have all the records 
of the examination conducted of Mr. Carey. Is that right? A. Well, 
he -- every time -- for example, if I walked on the ward, or see a 
patient, or one of the doctors does, or an attendant does, -- I mean, 
no record is made. 

If that were the case, we would be doing nothing but juatlve 
records all day. 

Q. I see. Well, Doctor, do you remember how many times 
you saw him? A. No, I don't. In a 90-day period, I probably saw 


him at the admission conference or the medical staff conference, 
and 2 or 3 times other than that. 


Q. Doctor, will you look at the admission examination there, 


and see whether -- if there is any indication that you were present 
at that time? A. At the time he was admitted to the hospital ? 
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Q. Well, let's look at the first examination I understand was 
made upon admission. A. No, I was not present. 

Q. Does your name appear in that file any time before October 
3, at that conference? A. Well, I will have to go through it. I 
don't know whether it does or not. 

Q. Will you please. I want His Honor and the jury to have the 
benefit of any observation in the file that was made by you. 

(The witness looks through the file.) 
A. No, it does not. 

Q. But you saw this patient, you think, about 2 or 3 times 
before the conference during the 90 days he was there? A. I don't 
know. I really don't know how many times I saw him. I saw hima 
sufficient number of times to arrive at an opinion. 

Q. You don't remember the dates that you saw him? A. No. 
I said I didn't recall. 

Q. Well, the first time you saw him, Doctor, how long did 

you spend with him? A. I just said I -- I don't conduct a 


mental examination by time factor. I do an examination and examine 


the patient until an adequate examination is done and I have an opinion 


as to what -- the purpose the examination was for. 

Q. Doctor, do you know how long you spent with him the first 
time? A. I just said I didn't know. 

Q. Can you give us any estimate when the first time you saw 
him was, the first time you saw the patient? A. As Ihave said, I 
don't do an examination by the number of minutes or the number of 
hours. I do either, an adequate examination until I have arrived at 
a conclusion and that is it -- whether it is 10 minutes or 10 hours. 

Q. So you don't know how long you spent with him the first 
time, it may have been 10 minutes, it may have been 10 hours. Is 
that right? A. I just don't know. 

Q. Um, hum. A. Iam sure it was not 10 hours. 


Q. Now, Doctor, what subjects did you cover on the first examin- 
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ation? A. Well, usually it would have been -- 

Q. Iam not asking you usually, Doctor. ‘What -- I withdraw 
the question, for the moment. 

Doctor, the purpose of a psychiatric examination is for you to 
learn as much accurate information as you can about the person with 
whom you are dealing, his intellect, his personality, how he reacts 
to situations, how he gets along, what he has done in the past, and 
to observe his reaction to your questions, and as you raise subjects 
to follow the continuity of the questioning and answering, etc. 

Is that the purpose? A. Yes, I would say it would be. 

Q. Now, Doctor, what subjects did you cover with him on 
your first examination? A. I don't recall too much about it. I 
would imagine -- 

Q. I don't want you to imagine. We are here to get facts, Doctor. 


What subjects did you cover with him on the first examination? 


A. Well, if you want word for word, I don't recall word for word, 


what I said or what he said. 
Q. Doctor, I didn't ask you to give us word for word, what you 
said and he said. 

I asked as broad a question as I could think of. What subjects 
did you cover on the first examination? A. Iam sure one thing 
we discussed is the situation that brought him to the hospital. 

Q. I see. You found out that he was in trouble concerning a 
crime and sent to the hospital for 90 days for an examination? 

A. Yes. 

Q. All right. Now, Doctor, what did you find out about Mr. 
Carey, if you can recall, on the first examination? A. Well, I 
recall that definitely, that on -- my initial impression was that this 
man was not psychotic. 

Q. Doctor, you have told us what your conclusions were. Those 
conclusions are based upon what you learned on examination, isn't 
that correct? A. Not only-on my examination, but others, as well 


as information we had. 
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Q. Doctor, we want your examination and your opinion today. 
You can speak only for yourself, so I will ask you again -- your diag - 
nosis that you have just expressed to the Court and jury that this man 
doesn't have a mental defect and he doesn't have a mental disease, 
are based upon what you learned about him, isn't that correct ? 

A. That is correct. 

Q. All right, Doctor. What did you learn about him on the 
first examination? A. AsI started to say, I learned that he was not 
psychotic. 

Q. That's a conclusion, Doctor? A. This was my impression. 

Q. I didn't ask you what your impression was. What facts did 
you learn about this man on your first examination? A. My impression -- 
I don't make a determination -- could I explain this a little bit is 

Q. Now, Doctor, Iam asking you a very simple question. 

What facts did you learn about Mr. Carey on your first examination? 
A. I do not arrive at any definite facts or any definite conclusions 
on initial interview with an individual. 

I have to give it thought, consideration, review records, etc., 
before I have an opinion or definite facts. 

MR. CASEY: Your Honor, may I have the last question read 
to the Doctor ? 

THE COURT: All right. 

(Whereupon, the last question was read by the reporter.) 

THE WITNESS: Are you thinking of psychiatric facts, of facts 
of his past history, or what type of facts are you speaking of? 

BY MR. CASEY: 

Q. The type of facts I am speaking about, Doctor, are the facts 
that you learned concerning Mr. Carey on your first visit with him. 
A. Ican’t recall -- not anything of definite facts, because I don't 
carry these around. I just can't remember that long a period of time. 

Q. Well, that probably was a long time ago. He went in July 15. 


Let's try the second time you saw him, Doctor. What did you 
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learn about him that time? Tell the Court and jury what you learned 
the second time about Mr. Carey. A. I don't even recall the date 
that I saw him or the examination. I don't recall. 

We have 350 some patients and I can't remember the date and 
time and exactly what the patient told me on each one. 

Q. Doctor, it is not really important, about the date and time. 

I won't ask you about that. What we are really concerned with is what did 
you find out about Mr. Carey. What facts did you learn about 'this gentle- 
man that permitted you to make a diagnosis on the second visit? A. I 
just said I did not recall. , 

Q. Doctor, was there a third visit to Mr. Carey? A. I don't 
know. I don't have a record of the number of times that I saw him. 

Q. All right. Doctor, on these Court Notes that you made, and 
you furnished copies to other doctors, did you? A. Well, it is not 
furnishing them. I knew I was subpoenaed to Court. I made the notes 

that I felt that I would need. 

The Secretary typed them up in duplicate; in case nother doctor 
is subpoenaed, he doesn't have to go through the same procedure. 

Q. You are the Acting Chief, are you? A. Yes. 

Q. And you made the Court Notes, and if anybody else! under you 
is subpoenaed, your notes will be available to them, too, is that right? 
A. Wait a minute. Would you repeat that? 

Q. You made the notes; in case some other doctor on your staff 


is subpoenaed, a copy of your notes are available to them, too, to bring 


to Court? A. If he desires to use them, yes. 

Q. Now, Doctor, you have testified that you testify here down 
at Court quite a bit -- 

THE COURT: Wait just a moment. We are going into a new 
subject. 

Ladies and gentlemen, you will be excused at this time until 
15 minutes of 2. : 

(Whereupon, at 12:26, the Court recessed for the luncheon 
period, until 1:45 p.m.) 
AFTERNOON SESSION 
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MR. LOWTHER: May we approach the bench, Your Honor ? 
THE COURT: Yes. 
(At the bench:) 

MR. LOWTHER: Your Honor, I wonder if counsel could give 
any ideas, I mean, some approximate estimate, of the cross-examin- 
ation on Dr. Owens. The reason I ask is that I have Gearhart Gordon 
coming down here at three and I have Cushard on call. 

MR. CASEY: Your Honor, I think that it will take, certainly, 
most of the afternoon. I may be wrong. 

MR. LOWTHER: Would it go on until four o'clock? 

MR. CASEY: I think it will come close to it. That would be 
my best estimate, yes, Sir. 

MR. LOWTHER: I will ask Mr. O'Brien, if you don't mind, with 
Your Honor’s permission, would you call Extension 261 and tell my 
secretary to call Dr. Gordon and tell him not to come down this 
afternoon, please? He is at District of Columbia General. 

THE COURT: So, you won't have anyone this afternoon. 

MR. LOWTHER: No, on his representation. 

MR. CASEY: Iam not making a representation. If the Court 

please, it is hard to judge. I just don't know how it's going to go. 

THE COURT: If you are going through the same procedure 
on this one, we will be here until a lot later than four o'clock. 

You can excuse your witnesses. 

MR. LOWTHER: Thank you, sir. 

THE COURT: In the event that we don't, we will just adjourn. 

MR. CASEY: Thank you. 

(In open court:) 
Thereupon, 
DAVID J. OWENS 
resumed the witness stand and, having been previously duly sworn, 
was examined and testified further as follows: 
CROSS-EXAMINATION - (Continued) 
BY MR. CASEY: 
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Q. Doctor, did you have an opportunity, over the lunch hour, 
to talk to Mr. Lowther about this case? A. Well, approximately 
10 minutes ago I went with Dr. Platkin to make a telephone call to 
the hospital to send transportation for him to return to the hospital, 
and I ran into Mr. Lowther and accompanied him back here. 

MR. LOWTHER: That was transportation for Dr. Platkin, 
don't you mean, Doctor ? 

THE WITNESS: It was for Dr. Platkin. Dr. Platkin and I had 
lunch together and he was returning to the hospital and I went with 
him to make a telephone call, and I ran into Mr. Lowther and I 
accompanied him back. I think, briefly, I may have made one or 
two comments concerning it. 

BY MR. CASEY: 

Q. Did he have some comments to make to you, about the case, 
of course? A. I think he asked me a question. 

Q. Doctor, I think we left off, just before lunch, when I was 
about to ask you concerning your testimony on direct examination 
that you often come to court to give testimony in criminal cases or 
in habeas corpus cases when a patient is trying to be released. How 
much time have you spent today in the Court House? A. Since nine 
o'clock this morning. 

Q. Over at St. Elizabeth's do you have a system where all of 
the staff members, who are going to testify on a given day, come 
together? A. No. 


Q. Don't you usually come over together? A. Well, quite 


often we are subpoenaed on the same case. If possible, one tries to 
remain, or both, on call, until one is needed. It happened this morning 
we were on call for several cases here. 

Q. How many subpoenas did you have for today? A. Three. 

Q. How much time did you spend yesterday in court, Doctor ? 
A. From nine o'clock yesterday morning until twelve o'clock noon, 


and from one o'clock, 1:00 p.m., until approximately 4:00 or 4:30. 
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Q. And Monday, Doctor -- how many cases did you testify in 
yesterday, or how many cases were you subpenaed for yesterday, 
let me put it that way? A. Three or four. It was three, I think, 
yesterday. 

Q. How many subpoenas did you have for Monday, Doctor ? 

A. I don't remember the number of subpoenas. I was in court 
Monday from about 9:00 a.m., until noon. I went back to the hospital 
11:30 or 12:00 and I was at the hospital all Monday afternoon. 

Q. So Monday afternoon is the longest stretch you have had 
at the hospital this week? A. That is correct. 

Q. Doctor, the last three or four days, have they been a fair 
sample of the time you spend in court from the last week of September 
through the last week in June of each year, that is, when this court 
is running full scale? A. It's a little heavier this week than usual, 
but I would estimate that at least, out of five days during the week, 

I spend two and a half or three days every week in court. 

Q. Now, Doctor, as I understand it, before October 3, 1960, 
you had formed an opinion, based on your interviews with Mr. Carey, 
that he was not suffering from either a mental disorder or a mental 
defect, is that correct ? 

MR. LOWTHER: Wait a minute. Mental disease, Your Honor; 
I will object to the question mental disorder. 

MR. CASEY: Excuse me. I will withdraw the question. 

Happy to. 
BY MR. CASEY: 

Q. As I understand your testimony, before October 3, 1960, 
you had, since Mr. Carey first came to your hospital, formed an 
opinion, based upon your examinations of him, that he was suffering 


from neither a mental disease or a mental defect, is that correct ? 


A. No, it was on October 3rd that I arrived at an opinion. 


Q. Didn't you testify on direct examination this morning 
that before the medical staff conference you had seen this patient 
and formed an opinion as to his condition, whether he had a disease 
or defect? A. Idon't recall the specific -- I don't think I did. 
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If I did, I should have said impression. 

Q. Impression. What is that, a tentative diagnosis? A. It's 
a general idea about what you think maybe the patient is suffering from. 
But my firm opinion was formulated on October 3rd. 7 

Q. On October 3 you had the medical staff conference, and 
it was at that time you formed a firm opinion, is that correct? A. That 
is correct. : 

Q. How many medical staff conferences did you have that Monday 
afternoon? A. Just the one. 

Q. Just one? A. One staff conference. We saw several patients. 

Q. That is what I meant. How many patients did the medical 
staff conference have that Monday afternoon? A. I don't recall 
that specific Monday afternoon, but our average is usually three, 
is the maximum that we see. 

Q. And that probably was true on October 3? A. Yes. 

Q. And you start the medical staff conference at what time, 

1:00 o'clock? A. One o'clock. 

Q. And run to about four? A. As close -- usually 4:00, 4:30, 
quarter to 5; until we get through. 

Q. Now, at the medical staff conference on Mr. Casey: did 
somebody read the psychological report of Dr. Mercer ? A. Iam not 
sure. I am sure psychologicals were presented at the medical staff 
conference. 

Q. This was at the medical staff conference when your opinion 
became firm, that is, your diagnosis became firm, is that right ? 

A. That is correct. 

Q. Do you remember who read the psychological? A. No, I 
do not remember the name of the individual. 

Q. Do you remember what the findings were on the psychological 
that was read? A. Yes. 


Q. What were they? A. I recall, to the best of my recollection, 


briefly, that the psychologicals indicated the patient was suffering 
from an emotionally unstable personality. 
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Q. Did you concur with that? A. No, I do not. 

Q. You don't think he has an emotionally unstable personality? 
A. No, I do not. 

Q. Doctor, do you regard emotionally unstable personality 


as a mental disease? A. Well, if I were to make a diagnosis of 
emotionally unstable personality in an individual, then I would consider 
this as a mental disease. 

Q. If this gentleman has an emotionally unstable personality, 
you would consider it a mental disease, is that correct? A. No, 

I would not. 

Q. If you diagnosed an emotionally unstable personality, you 
would regard it as a mental disease, is that correct? A. That is 
correct. 

Q. So, had you found an emotionally unstable personality on 
your examinations of Mr. Carey, then that condition would have been 
a mental disease, is that correct? A. That is correct. 

Q. In fact, you did not diagnose an emotionally unstable person- 
ality in his case? A. That is correct. 

Q. You disagreed with the psychological report ? A. Well, 

I don't know whether it's so much of a disagreement as it is one 
of degree. 

Q. You weren't willing to give it such a prominent part in 
your own opinion that you would concur that there was an emotionally 
unstable personality here? A. I wasn't convinced, or I saw no 
indication on my examinations to cause me to say that this man was 
emotionally unstable. 

Q. Your examinations having been two or three in number ? 

A. Yes. 

Q. During the summer. You don't have a record of the dates, but 
you can recall you saw this man two or three times? A. Yes. 

Q. Or something running from 10 minutes to 10 hours, as 


you said, and then you were sure it wasn't 10 hours? A. Yes. 
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Q. Now, Doctor, I take it when you are faced with the task 
of deciding, as you were in this case, whether or not this man had 
a mental disease, whether he had an emotionally unstable personality, 
this depends on what you learn about the individual, is that correct? 
A. Well, not only what I learn about the individual but what I actually 
observed in my examinations, what I observe from the patient when 
he relates history, information that I obtain from other physicians, 
from other outside sources such as the Army or relatives, whatever 
sources may be available to me. All of this assists me in arriving 
at an opinion. 

Q. What I had in mind, isn't this accurate, the diagnosis of 
an emotionally unstable personality will depend, whether he has 
or not -- will depend on what you learn from what he tells you, from 
what you learn from watching him, how he reacts, from what you learn 

from hospital records, from what you learn from the Army, 
from what you learn from his close relatives? Isn't that the information 
upon which you make your diagnosis? A. And then, also, to use 
what I learn about the individual along with my past experience and 
my own abilities at arriving at an opinion. 

Q. Now, you have no record of what you learned about him, 
is that correct, in your two or three examinations? A. We have 
the hospital record. Is this what you mean? 

Q. You have no record of your own examinations? A. No; I 
keep no record, actual detailed accounts, of my examinations, 

Q. And no part of the hospital record was made by you? The 
hospital record consists of what other staff members learned and 


recorded in the record, isn't that correct? A. Well, I participated 


in the staff conference. 

Q. I understand, sir. A. But I did not contribute to the record. 

Q. And the staff conference reflects what the psychologist 
found on her examination, as reported by Mr. Stanmeyer, the psychologist 
that was present at the conference? A. Yes. 
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Q. And it would report what the examining psychiatrists 
had reported in their summary? A. Yes. 

Q. Examining psychiatrists would give their summary ? 

A. Yes. 

Q. Now, sir, is it important, in examining a patient, to discover 
whether or not he has a mental disease or emotionally unstable per- 
sonality, to know what kind of a home life he had? A. Yes, it is. 

Q. And you have recorded on your court notes that this was 
a broken home? A. Yes. 

Q. How old was the patient when the home broke? A. I don't 
recall the specific age. 

Q. Was the patient, when the home broke, so young that he 
would hardly know his parents? Was he at an age when he was 
very dependent upon his parents, two or three years old? Was 
it at an age when he was assuming self-sufficiency, time for him 
to go out and to go work? Do you know? A. I can refer to the 
record. It was available to me. But I don't recall right offhand what 
age it was. 

Q. I have in mind now from what you learned about this on 
your examinations that gave you the impression he did not have a 
mental disease. A. Well, as I stated earlier, I don't carry each 

individual patient's entire life history around in my mind 
because I can't recall. 

Q. You have got 375 patients there, as a rule? A. Right. 

Q. So, the only way to preserve what you have learned about 
them is to make a record? A. That is correct. 

Q. But you made no record on your examinations? A. It 
was not necessary. One of the other physicians was assigned to 
this case for that purpose. 


Q. Yes, sir, but Iam concerned now only with your opinion 


and I want to know concerning your opinion certain facts that you 


obtained during the examinations that permitted you to make and express 
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an opinion. What do you know about how this home broke ? A. I 
don't have any facts right in my own mind at this time concerning 
that. 

Q. And you have no record? A. I havea record, but not of 
my own making, a record was available to me, made by one of the 
other physicians. 

Q. That is what he learned in his examination? A. Right, 
and he made that information available to me. | 

Q. Doctor, the parents of a person are important to Hn in 
his personality development, aren't they? A. Yes. 

Q. Do you know whether or not Herbert Carey ever knew his 
father? A. AsI said earlier, I do not recall the age that his home 
was broken. I can refer to the record. : 

Q. Iam not asking, Doctor, whether you know his age when the 
home broke. Was he old enough so that he ever knew his father when 
the home broke? A. I do not recall. 

Q. How did this man grow up as a child? What kind of a home 
did he have? A. I don't recall. 


Q. Did he live in a home provided by his mother or a home 


provided by someone else? A. I don't have that information in 
my mind. 

Q. Did he have brothers or sisters? A. No. 

Q. What kind of a history do you have as a youngster of playing 
with other children? Did he get along well with them? Did he play 
frequently with them, or was he aggressive, did he fight with other 
children? A. I don't have that information. 

Q. That would be important, wouldn't it, Doctor? A. Yes. 

Q. When did he start school, Doctor? A. The age he started 

I don't know. : 

Q. Did he start at the usual age, do you know? A. As far 
as I know he did. I don't recall. I don't have that information in 


my mind. 


384 


Q. That would be -- the usual age would be 5 or 6 years 
old, would it? A. This would be -- six years of age is the usual 
age. 

Q. What were his grades in school? A. I don't recall what 
grades he made in school. 

Q. Doctor, how did he adjust to school? Was he a disciplinary 


problem to his teachers and the school authorities, was he a truant , 


or was he a good boy in school, did he go regularly, did he get along _ 


well with the teachers and the other students? A. I don't have 
that information in my mind. 

Q. That could be very important information, couldn't it, 
Doctor? A. Yes, it is important. 

Q. As a matter of fact, if this man was a sociopath, you would 
expect, wouldn't you to see delinquency traits along in those school 
years? A. Youmay. 

Q. Wouldn't that be one of the classic things you'd look for 
in a sociopathic personality? A. It may be; it may not be. 

Q. Doctor, did he leave school prematurely? A. Yes, 
he did. 

Q. At what age? A. I don't recall the age. 

Q. Why did he leave school, Doctor? Was he thrown out, did 
he flunk out, did his family need the money so that he unwillingly 
left school and had to go to work, or did he want to get rid of school 
and leave it? A. I don't have that information in my mind. 

Q. Was he traveling with a gang when he was in high school? 
A. I don't know. 

Q. Did he engage in school activities? Did he make himself 
part of the school, or was he a loner that didn't want to participate 
in the school football team, school track team, school newspaper, 
clubs? Do you know? A. I don't have that information in my 
mind, either. 

Q. What was -- 


385 


MR.LOWTHER: May we approach the bench, please, Your 
Honor ? 

THE COURT: All right. 

(At the bench:) 

MR. LOWTHER: I am sure that this is completely unintentional 
on the part of my brother Casey, but after the answers have: been given 
to the last five or six questions, and when he is over near the jury 

box, he goes "Uh, huh.” 

I don't know how you are going to put that down there, but put 
down whatever it is (to reporter). 

I am sure it's a personal habit. I have one of my own, 1 some- 


times say, ''Huh." But I think it might be well if Mr. Casey can control 


it. I would appreciate it. It is not said by way of criticism. It is, 


Iam sure, just a personal habit. 
MR. CASEY: I want to assure the Court and Mr. Lowther 
that I didn't know I was doing it; and if Mr. Lowther says I was, I 
will make every effort to refrain from doing it. : 
THE COURT: The Court had not noticed it, but any excessive 
vocalization -- 
MR. LOWTHER: I may say -- I don't think I better say what 
I was going to. 
THE COURT: All right. 
(In open court:) 
BY MR. CASEY: 
Q. Doctor, what was his sexual development through his ado- 
lescent years, do you know? A. I don't have that information 
in my mind. 
Q. That would be something that you would go into on examin- 
ation, would it? A. And it was gone into. 
Q. Yes, sir; but you don't know what the answer was? Ay I 
just don't remember each detail about each case. 
Q. I appreciate that, Doctor. I know you have 375 patients. 
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I am asking, of course, just about Herbert Carey. 

MR. LOWTHER: Is that a question? If it isn't, I will ask it 
be stricken, Your Honor. 

THE COURT: All right, it will be stricken. 

You may proceed. 

BY MR. CASEY: 

Q. Doctor, was he aggressive during his adolescent years, or 
was he otherwise? A. At this time I do not have that information. 

Q. Did he get in a lot of fights, do you know? A. I don't know. 

Q. When did he start drinking, do you know, Doctor? A. No, 
I don't have that information here. 

Q. That would be something that you would want to cover on 
a psychiatric examination? A. Yes, it was covered. 


Q. Asa matter of fact, alcoholism and excessive use of 


alcohol often plays a significant part in conditions that concern 


psychiatrists? A. Yes. 

Q. Do you know that, in fact, in this case, this man does use 
alcohol, and has for years, steadily and heavily? A. Yes, Iam aware 
of that. 

Q. Do you have that in your court notes? A. Yes, and I also 
recall that he had consumed large quantities of alcohol. 

Q. If you don't know just when he started to drink, do you know 
when that event -- do you know of any event with which that event 
coincides; that is, that he started to drink when he started high school, 
when he quit high school, at some other time? Did he start to drink 
when he first went in the Army, when he was discharged from the 
Army, when he first was married? Can you fit it into his life in 
any way, Doctor? A. No, I can't. 

Q. He has had trouble with the authorities because of his drinking, 
you know that? A. Yes. 

Q. Do you know when the first event of that sort occurred ? 

A. No, I don't. 
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Q. Doctor, is alcohol likely to make a person more tense? 

A. Well, if someone is tense, alcohol will relax him, usually; but, 
then, in turn, it gets into a vicious circle, the more you drink the 
more tense you get and you need more alcohol to become less tense. 

Q. Some people drink because of tension, is that right? A. Yes. 

Q. And tension initially is relieved by the alcohol, is that correct? 
A. That is correct. | 

Q. Later you may have an even worse case of tension? A. That 
is correct. 

Q. Do you know whether or not Mr. Carey was more aggressive 
when he was under the tension while he was sober, or whether, when 
he drank and relieved those tensions, he became more aggressive ? 

MR.LOWTHER: Wait a minute. I don't know that there is 
any evidence that he was under any tension when he was sober, Your 
Honor. 

MR. CASEY: I will withdraw it, Your Honor. 

THE COURT: All right. 

BY MR. CASEY: 

Q. Do you know whether or not alcohol relieved any tension in 
Mr. Carey? A. No, I don't recall. 

Q. Do you know whether Mr. Carey tended to be more aggressive 
when he was sober or when he was drinking? A. To the best of 
my recollection, he was more aggressive when he was drinking. 

Q. Now, Doctor, you have on your court notes a notation that 
Mr. Carey has a long history of anti-social behaviour,is that correct ? 
A. Yes. 

Q. What anti-social behavior is known to you? A. Well, I -- 


Q. Asa result of your examinations? A. It's in the record. 


If I can have the record, I can refer to it. I referred to it when I 


arrived at my opinion about him. 
Q. This is a record made by another doctor at that other doctor's 
examination, is that correct? A. Not exactly. There is a history of 
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anti-social behavior in there that is not only made by the other 
physician but information that we have obtained and that I saw. 

Q. You mean the police record? A. Yes. 

Q. Do you remember what that anti-social record is now? 
A. No; I recall that there were several previous acts of anti-social 
behavior. 

Q. Is that the police record you refer to (indicating)? A. This 
is it. There may be an additional one here, too. This is it. 

Q. What is the anti-social behavior indicated on that record, 
Doctor? A. Do you want me to read it? 

Q. Yes. A. "Mental observation; drunk; Samuel Carey, 


attachment; drunk; drunk; drunk in house; drunk; drunk; assault with 


a dangerous" -- 

Q. There was another drunk in there, wasn't there? A. "Drunk; 
Herbert Samuel Carey, assault with a dangerous weapon, knife; 
assault with a dangerous weapon, knife.” 

Q. Both of those are on November 1, 1953? A. Yes. Do 
you want this read (indicating) ? 

Q. No, sir; that is not an anti-social act, is it, that is an entry 
of a court action? A. Yes. 

Q. And this is just an entry of a good time release. Then 
what are the rest of the anti-social acts? A. "Drunk; drunk; 
drunk; drunk; drunk; homicide; robbery.” 

Q. That is this case here, May 19, 1960? A. Yes. 

Q. That was the anti-social behavior that was known to you, 
is that correct, Doctor? A. Yes. 

Q. What was known to you was a series of drunk charges and 
an ADW in 1953, is that correct? A. Yes. 

Q. Now, Doctor, do you know whether the ADW in 1953 occurred 
when he was consuming alcohol, or not? A. I would have to refer 
to the record. 

Q. That police record that you just saw? A. To the hospital 


record. 
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Q. Do you know? A. The information that was available to me -- 


Q. From the other doctors’ examinations, is that correct ? 

A. And possibly at the time of the medical staff conference, when I 
was present. 

Q. At the medical staff conference the doctors who have 
psychiatric reports in the file and the psychologists that have 
psychological reports in the file, read a summary of their report, 
don't they, and that is put in the medical staff conference report ? 
A. Yes. 

Q. I want to know what you found out, Doctor. A. I examined 
him at medical staff conference, and it may have been asked at that 
time of the patient, the circumstances surrounding the assault with 
a dangerous weapon in 1940- something. 

Q. Other than the medical staff conference, did you learn 
whether or not he had been drinking at the time of the assault in 1953? 

A. No, I did not. 

Q. Do you know who he stabbed at that time; that is, not by 
name, but do you know whether it was a relative, or a rival, or a 
storekeeper, or his stepfather, or his brother, or a friend, or a class- 
mate, former team mate? A. Right now, I do not. 

Q. That would be important, wouldn't it, Doctor? A. I don't 
think it would be important as to his present mental condition, no. 
Your question was who he stabbed? 

-Q. Yes. A. I don't think that is important as to his agent 


mental condition, no. 


Q. You don't think there is any psychiatric significance to 
the difference between stabbing one's half brother, one's closest 
friend, one's love rival, one's business opponent, or a storekeeper ? 
A. Well, I think if you find a mental illness present, then it is im- 
portant; but if you find a man not suffering from mental disease, 
then the significance of a fight or a stab would in 1953 has no bearing on 
his mental illness today because he is not mentally ill. If that individual 
is suffering from a mental] illness, then it is significant, the fact that 
he, say, stabbed his mother or his father or his brother. 
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Q. So, Doctor, in making psychiatric examination, it would be 
important to know whom he stabbed only if you already had the answer 
to the question that you are seeking? A. No, I didn’t say that. 

Q. If you already know he has a disease, then it's important 


to know who he stabbed; but if you don't know whether he has a disease 


or not, or if you believe he doesn't have a disease, then that fact 


has no psychiatric support or importance? A. I didn't say that. 
Q. Doctor; didn't you say that if he had a mental disease, then 
is would be important to know who he stabbed? A. Yes, I think so. 
Q. Doctor, in determining whether or not he has a disease, 
would it be important to know whether he stabbed someone of whom 
he was fond, someone against whom he had a very natural animosity, 
someone with whom he had a very distinct and heated rivalry, or 
whether he stabbed his half brother? A. It may be of very minor 
importance, but certainly no significant bearing in arriving at an 
opinion as to whether someone was suffering a mental illness or not. 
Q. Doctor, would the circumstances of the stabbing be important 
in deciding whether he had a mental disease or whether that -- in 
deciding whether he had a mental disease? A. In 1953 I don't think 
the circumstances would have been that important because I 
was considering mental illness at the present time, not 1953. Now, 
if I had been conducting a mental examination in 1953, it would have 
been of great importance. 
Q. Doctor, then it is your testimony that the difference between 
the circumstances surrounding a stabbing made in self-defense and 
a stabbing made out of pure hatred has no importance psychiatrically ? 
A. I didn't say that. 
Q. In 1953? Wouldn't it be important to know why he stabbed? 
A. I said if I had been conducting a mental examination in 1953 
it would have been of great importance; but conducting an examination 
in 1960 for mental illness, it's of no major importance about a 
stab wound in 1953. 


391 


Q. Tell the Court and jury, if you will, please, Doctor, whether 
discovering in a thorough psychiatric examination a pattern of repeated 
conduct, anti-social in nature, of the same kind, time and again, 
is significant. A. It is significant. 

Q. And the only anti-social act, except drunk charges, that 
you know have been leveled on Herbert Carey is the charge in 1953 
and the charge in 1960, is that correct? A. Yes. 


Q. And you don't know what type situation -- what the dituation 
was when he stabbed in 1953, is that correct? A. Right offhand 


I do not know. 

Q. Doctor, do you know of him ever stabbing anyone else, 
other than the 1953 incident and the 1960 incident? A. Not that 
I know of. 

Q. How much alcohol did he drink, Doctor? I notice in your 
court notes you say that he is a steady user -- he has been a steady 
user of alcohol. How much did he drink? Was he a steady one-beer- 
a-night man, or was he a steady, heavy drinker of whiskey? A. To 
the best of my recollection, without referring to the record, which 
I would need, but to the best of my recollection -- 

Q. Do you have a record you made, Doctor, on your examinations ? 
A. The hospital record which is available to me in arriving at an 
opinion as to whether this man is suffering from a mental disease or 
not. 

Q. Yes, sir. Well, the doctors that made those examinations 
and took the trouble to record what they found may come down here. 

I want to know what you, Doctor, who have come down here and expressed 
an opinion, know about the facts. Do you know how much he drank? 

A. I know he drank, and as far as I recall, he said he drank 
heavily. Whether he drank six jiggers or seven jiggers of liquor 
a day, I do not know. 

Q. How about five fifths a weekend? A. I do not recall the 


exact amount. 
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Q. That would be a very significant amount of alcohol for a 
man to consume, as a practice, on weekends, between Friday night 
and Sunday night, wouldn't it? A. It may be significant and it may 
not be. 


Q. Doctor, you don't think that the regular practice of consuming 


approximately four fifths of whiskey between Friday night and Sun- 
day night, as a regular weekend practice, is significant? A. I 
think it depends on what you are speaking of. If you are speaking 
of mental illness, it may be signficant and it may not be. There 
are people who drink and drink heavily. This does not, in itself, 
mean that an individual is suffering from a mental illness. 

Q. I am not asking you, Doctor, that; but isn't that something 
very important for the psychiatrist to consider before he comes to 
answer the $64 question? A. It is. 

Q. What part of this man's -- 

MR. LOWTHER: Your Honor, I don't like to interrupt my 
brother, but I think that $64 question, and all those quiz shows, I 
don't think that is a proper question. 

THE COURT: All right, it will be stricken. 

BY MR. CASEY: 

Q. Doctor, you don't think it's important for the psychiatrist 
to carefully consider just how much alcohol is involved here in this 
man's drinking, whether it's a six-jigger man, as you said, or a 
five-fifths man, before he comes to answer the important question: 
Is this man mentally diseased, does he have an emotionally unstable 
personality? A. Well, alcohol has got nothing to do with an emotionally 
unstable personality. 

Q. Don't persons who have an emotionally unstable personality, 
of a type that I will describe now, a personality structure of this kind: 
A person who can deal, if not emotionally involved with the everyday 
events and circumstances of his life, in a satisfactory stereotyped 


manner, but who, when presented with a sexual or aggressive stimulant, 
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lose their flow of association because they fail to conceptualize 
and, therefore, act impulsive, without judgment or control, without 
knowing why they do what they do or what the consequences will be, 
form tensions as a result of this, which they release in aggressive 
physical acts; don't they, Doctor, try to relieve the discomfort of 
these tensions by the use of alcohol and drugs, or aren't they likely 
to do so? A. I would have to say that it depends on each individual, 
and they may or may not. Where one would resort to alcohol 
to relieve tensions, another may resort to taking long walks, another 


may resort to excessive smoking, another may resort to going to 


the baseball game. It depends on each individual, what he uses as a 


defense against the anxiety or the tension that he is undergoing. 

Q. All right, let's go back a few minutes, then. So, the excessive 
use of alcohol is sometmes caused by an emotionally unstable per- 
sonality? A. It could be, yes. 

Q. Is the excessive use of alcohol sometimes caused, Doctor, 
by an inadequate personality? A. It could be. I think I would prefer 
to say that the inadequate or the emotionally unstable personality 
may cause anxiety which, in turn, would cause someone to drink as 
a result of anxiety, which, in turn, is a result of the emotionally 
unstable personality. 

Q. Let me be sure I understand that, Doctor. What is the chain 
causation there? A. I think the way you had it was by an emotionally 
unstable personality the person would drink because he is emotionally 
unstable. I added another step in there, that an emotionally unstable 
personality may become anxious or tense and, because of the tension 
or the anxiety, he would resort to something to control it, which may be 
alcohol. 

Q. ‘Now, Doctor, do you know of any instances when Mr. Carey 
has been inappropriately aggressive, overly aggressive, has been 
aggressive to the point of assaulting someone, or some similar 
act, other than the 1953 incident and the 1960 incident? A. Not that 
I recall. | 
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Q. Doctor, did Mr. Carey ever attempt suicide, do you know? 
A. I think he did. I don't recall the exact year, but he jumped out 
of a window, to the best of my recollection, from my notes. 

Q. What were the circumstances of the suicide attempt, Doctor, 
on your notes? A. In 1949 he had been out of jail for about a year, 
and his stepfather was threatening to return him to jail. He became 
upset and jumped out a second-story window, through the glass, and 
was in D. C. General Hospital for a period of nine days. 

Q. Had he been drinking at that time, Doctor? A. "I think he 


had. 
Q. Do you have a note there? A. No, I don't have it here. 


Q. Doyouhavea recollection that he told you that? A. Vaguely 
I do recall him having mentioned it, either on my interview or the 
medical staff conference, that he had been drinking at that time. 

Q. Doctor, is suicidal tendency an important thing for an ex- 
amining psychiatrist to discover? A. Yes, it is. 

Q. Would it be important for the examining psychiatrist, once 
he learns of a suicidal tendency, to discover all the facts around 
that? A. Well, I think it depends on what you mean by around it. 

Q. What facts, Doctor, would it be important for the psychiatrist 
to learn about a suicidal tendency, once he has learned of the tendency? 
A. First of all, I think the most important thing is to differentiate 
whether it was a serious suicidal attempt or if it were a suicidal 
gesture. 

Q. What do you know about this attempt, Doctor? A. From 
the way the patient related it, it was a suicidal gesture, that he really 
did not want to commit suicide, that it was -- frequently this is used 
by people to attract attention or for sympathy or self-serving purposes. 

Q. Uh, huh. Now, Doctor -- 

MR. CASEY: I am sorry -- 

MR. LOWTHER: May we approach the bench? 

(At the bench:) 
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MR. LOWTHER: Your Honor, Mr. Casey, at the conclusion 
of that last question, I think Your Honor may even have heard 
this -- 


MR. CASEY: I can't hear you. 
MR. LOWTHER: I am trying to keep it as low as I can because 


I don't want the jury to hear it. 

At the conclusion of the last answer and when Mr. Casey was 
holding on to the jury box -- which is fine because I do it myself 
all the time -- clearly, in my hearing, said, ''Yes, uh, huh," and 
I think it may have been audible up here, I don't know. 

THE COURT: It was. 

MR. LOWTHER: I don't mean to embarrass Mr. Casey, but 
it's been going on since the last time, too. 

THE COURT: The Court feels that counsel caught himself 

that time. 

MR. LOWTHER: He caught himself after I said let's go to 
the bench. : 

MR. CASEY: When Mr. Lowther came to his feet I realized I 
had done it. 

THE COURT: The excessive vocalization will be discontinued. 

MR. LOWTHER: I don't mean to embarrass my brother. 

(In open court:) 
BY MR. CASEY: 

Q. Doctor, you decided, or it's your opinion that this was 

probably a suicidal gesture? A. In my opinion, yes. 

Q. Now, Doctor, what other sources -- you concluded that on 
the basis of Mr. Carey's description of the event? A. Yes. 

Q. What other sources did you go to, Doctor, to find out about 
that suicidal attempt or that suicidal gesture? A. I don't think 
I felt that it was necessary to go to any other sources. I felt that 
the patient was relating information that was reliable at that time. 

Q. Isn't-it wise, in psychiatric examinations, to speak not only 
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with the patient but-others that know a great deal about him? A. Yes, 
it is important. 

Q. Yes. Doctor, do you know or did you make any effort to 
find out whether psychiatrists had examined him at the request of 
the Metropolitan Police Department after that sucidal gesture ? 

A. I think he was in D. C. General for several days following that. 

Q. My question, Doctor, is: Do you know whether or not 
psychiatrists examined him immediately following the suicidal gesture 
of 1949? A. No, I do not know. 

Q. Do you know whether or not, Doctor, the Metropolitan 
Police Department committed him for a mental observation, or they 

petitioned this Court to commit him for mental observation 
after that suicidal gesture? A. I do not know. 

Q. Do you remember, Doctor, reading his police record a 
few moments ago? A. Yes. 

Q. Did you see, under 1949, on that, "Observation" or "Mental 
Observation"? A. I saw "Observation" only. I don't recall whether 
it was a present observation or the previous one. I don't think it 
was previously, though. It may have been. 

Q. Wasn't it 1949? A. I am just not sure. 

Q. That record was available to you when you considered the 
case? A. Yes. 


Q. Now, Doctor, is it the practice at St . Elizabeth's, and was 


it the fact, that in this case letters were written to other hospitals 
and institutions, ‘whether they be hospitals, institutions for curing and 
healing, or penal institutions, to find out what they know about this 
man due to experience with him in the past? A. If it is felt indicated, 
we do. Most of the time we do write for information. 

Q. Didn't you do it in this case, or do you know? A. I don't 
recall. I don't have access to the record. 

Q. Do you remember what, if anything, was written to.D..C. 
General Hospital, formerly Gallinger? A. I don't recall what was 
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written in a letter to them. 

Q. Do you remember anything you received from ener insitu- 
tions in this case, anything that you considered? A. Iam sure if 
information -- if it had been received, I had it available to me, 
but I don't have it available now. 

Q. When did you read the information in the file, Doctor 2. 

A. At the medical staff conference I saw it. 

Q. Does everybody at the conference read the whole file? 

A. Not necessarily. It's usually the pertinent information which is 
presented. : 

Q. So, what someone else decides is the pertinent information 
is presented to the conference by that other person, is that right ? 

A. That plus examination and other information that is available to 
other physicians who may present it. | 

Q. So, not everyone there reads the entire file? A. I don't 
think that everyone there reads each word in the file, no, they do not. 

Q. Do.all -- On October 3, did the 13 psychiatrists, the one’ 
psychologist, the one social worker, the one named chaplain and the 

several other chaplains, all read the entire file? A. I have 
no idea that anybody at the conference read each word in that file. 
I am positive that they did not. 

Q. So you don't know anything about a psychiatric examination 
of mental observation that followed the suicidal gesture of ia 
is that correct? A. No, I do not. 

Q. Do you know anything about the police action after that suicidal 
gesture, whether they requested mental observation? A. No, I do not. 

Q. There might be some significance to you, as a psychiatrist 
making a diagnosis here, mightn't there, Doctor, as to what those 
doctors found, those psychiatrists at D. C. General found in 1949, 
when this man was in that hospital following a suicidal gesture that 
cut his face up? A. I would say it would be significant in the dynamics 
of the motivations of this individual's behavior; but as to whether he 
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was suffering from a mental disease at this time, I don't think it is 
of extreme necessity to have every particle of information about this 
person's past history and life and relationship with other people. 

It is unnecessary. 

Q. I see. Doctor, do you know from what floor Mr. Carey 
leaped through a closed window at the time of the suicidal gesture, 
February 13, 1949? A. Second-story window. 

Q. Doctor, do you know that eleven days later, after a mental 
observation, two psychiatrists and the Mental Health Commission, 
the Chairman of the Mental Health Commission, reported to this Court 
that the patient was recovered from a psychotic episode? A. No. 
It's quite possible that he may have had one. 

Q. I didn't ask you whether it was possible, Doctor. Did two 
psychiatrists and the Chairman of the Commission report that ? 

I am asking you whether you knew that. A. Now? No. 

Q. Do you have any recollection of ever having known it in 
the past? A. Not about the psychotic report, but there is some 
information about his having been in D. C. General, I am sure, in 


the record. 


Q. Asa matter of fact, you put down the highlights of this case 


on your court notes that you made on Monday, getting ready to come 
down here to testify, didn't you? A. Yes, some of them, not all of 
them. 

Q. And the highlight with respect to the suicidal gesture was: 
In 1949 he had been out of jail for about a year, and his stepfather 
was threatening to return him to jail. He became upset and jumped 
out of a second-story window, through the glass. Was in D. C. General 

Hospital for a period of nine days. 

Didn't you make that note, Doctor, as a highlight in this record? 
A. Imade this note. I don't recall whether you would consider it the 
highlight of his record or not, but the note was made for my informa- 


tion. 
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Q. Iam sorry, perhaps I misunderstood you this morning. I 
thought that you explained that the Court notes were the highlights of 
the record as you went through the duplicate record of the hospital 
on Monday. A. Well, I don't know whether I used that word, but why 
they are made is only for some information, mainly about dates 
that I would need, and something to refresh my memory concerning 
the patient. 

Q. At any rate, Doctor, you knew that this patient, who was 
committed to your hospital in connection with this case had jumped 
through a closed second-story window in 1949 and had spent nine days 
thereafter at‘D. C. General Hospital, you knew at that time or were 
of the opinion at that time that a suicide attempt may be of psychiatric 
significance, isn't that correct? A. That I knew it was o -- 

Q. You were of the opinion that a suicide attempt may be of 
psychiatric significance? A. Yes. 

Q. You knew that your hospital was charged with the obligation 
of making an opinion in this case, rendering a diagnosis, is that 
correct? A. As of this time, not 1953. 

Q. Yes, sir. “You knew that, didn't you? A. That is correct. 

Q. Doctor, did you ever make any effort to'find out what the 


doctors in D. C. General Hospital found out in those nine days? 


A. I did not personally make an effort. 

Q. And when you made that court note the other day and 
were prepared to come down here and testify in this case, which 
you knew was a first degree murder case, you typed in there that 
he jumped through that window -- | 

MR. LOWTHER: Wait a minute. I will interrupt my brother 
at this time. I would like to approach the bench, please. : 

(At the bench:) 

MR. LOWTHER: I have sat there and drawn pictures on my 
yellow pad. I take exception. This jury knows that it's a first degree 
murder case. I take exception to this lawyer including in that question 
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that it is a first degree murder case. It doesn't make one bit of 
difference whether it's a first degree murder case or an ADW or 
UUV case, where the man's mental capacities are concerned, and 
it's improper to include that in a question. That is for argument to 
this jury. 

MR. CASEY: I'submit it is proper. If the Court please, this 
Doctor had that information available. He jumped out of a window, 
through a closed window, in 1949 and had spent nine days in D. C. 
General Hospital. 

He admits that if it is more than a suicidal gesture it is important 
to know about a suicide attempt. Yet, he never attempted to find out 
what the doctors at D. C. General found out in those nine days, was 
it bona fide or not, was he psychotic at that time, mentally ill. 

THE COURT: But that is not the objection. The objection 
is predicated on the basis that the case is a first degree murder case. 

MR. CASEY: That is true. 

THE COURT: There is no more difference between this case 
than any other case, as far as the Doctor is concerned, on the mental 
health. 

MR. CASEY: Your Honor, I think the jury will be the sole 
judge of the weight to be given to this doctor's testimony. 

THE COURT: But the Court feels that the objection is well 
taken because if it is not guilty by reason of insanity it would be no 
different on first degree murder than it would be on simple assault. 

MR. CASEY: May I explain? I think Iam entitled to do this. 
The Doctor knew that he was coming down to testify in a case of the 


seriousness of this case, and I think the jury is entitled to consider 
his knowledge of the nature of the case when he failed to find out what 
the D. C. General Hospital records were, even though it is the usual 


practice, it is the practice of the hospital to find out about significant 


events in the man's past. 
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MR. LOWTHER: That is not my objection. 

MR. CASEY: Even in this case he would come down here without 

finding out. I think the jury can consider that. ! 

THE COURT: The objection is sustained and we will strike 
the first degree murder and refrain from comment. 

(In open court:) 
BY MR, CASEY: 

Q. Doctor, you did not make any attempt to find out what occurred 
at D. C. General Hospital before coming down here to testify, during those 
nine days, is that correct? A. I did not personally make an attempt, no. 

Q. And you do not know and have no recollection of ever knowing 

what the D. C. General Hospital opinion was during those nine days 
following the suicidal attempt or gesture, in 1949, is that correct ? 
A. It could be in the record. It could have been available to me at 
the time I arrived at my opinion, but I don't recall now what is in 
the record. 

Q. Doctor, when you expressed your diagnosis in this case 


this morning, were you expressing an opinion that you now hold, or 


an opinion that you did hold sometime in the past, when information 
supporting it was available to you? A. Well, I arrived at this 
opinion on October 3rd, 1960, and there has been nothing since that 
time to change my opinion. 

Q. But you can't remember the facts on which it was based 
at that time, is that correct? A. I said I didn't recall each minute 
detail of this individual's past history. 

Q. You do remember the important things? A. I remember 
the case, I remember the examination, I remember the medical staff 
conference and the outstanding or the highlights in the individual 
case as I felt they were the important things. As a result, I found 
no indication at any time of any mental illness. 

Q. Doctor, you say you remember the examination. I thought 
you testified earlier you don't remember how many examinations 
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you conducted, where they were conducted, what you found out at those 
examinations, and whether those examinations lasted ten minutes or ten 
hours; isn't that correct? A. I saidI recall the examination at the 

medical staff conference on October 3rd, 1960. 

Q. That was with all the chaplains, the social worker, 13 psychia- 
trists and one psychologist? A. That was the examination at which time 
l arrived at my opinion. There is a dated note in the medical record. I 
have that date infront of me. The other examinations that I conducted, I 
do not have them recorded as we do not have time to do this. 

Q. The file was summarized at that conference, was it, Doctor? 
A. The file was summarized? What do you mean? 

Q. The hospital record on this man was summarized at the medi- 
cal staff conference at which you reached your opinion? A. Actually, a 
summary had already been made prior to medical staff conference and 
this summary of the case study was presented at medical staff conference. 

Q. By the doctor who obtained the facts and put them in the record, 
is that correct? A. That is correct. 

Q. Nothing signed by you, nothing made by you is in that record, 
nothing signed by you, nothing made by you was in the record, was it, 
Doctor, or read to the conference? A. Nothing signed by me? 

Q. That's right. You name doesn't appear on anything in that 
record? A. Yes, it does. 

Q. Oh, your name on attendance, Doctor, at the medical staff con- 
ference? A. That is correct. That is all that is on any of them. 


Q. There is no record in there that you made and signed? A. There 


is no record ever made of anybody having to sign that they attended a 
medical staff conference. 

Q. Doctor, in the whole record, the report of the medical staff 
conference, and every other slip of paper in that record, not one of them 
bears your signature, does it? A. No. 

Q. Not one of them was dictated by you? A. No. 

Q. Not one of them reflects findings made by you? They are all 
the report of somebody else's examinations? A. No, that is not correct. 
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Q. What findings did you put into that record, Doctor ? A. My 


opinion. 

Q. Have you dictated your opinion in that record? A.I. think it's 
included in the medical staff conference. 

Q. That wasn't made by you, was it? A. Beg pardon? 

Q. That record was not made by you? A. I didn't actually dictate 
it, but I participated in the findings and the conclusion of the medical 
staff conference. 

Q. With the large group that was there? A. Yes, there were a 
group there. 

Q. Now, Doctor, how long was Mr. Carey in that medical staff 
conference which lasted about an hour -- did it? A.Idon't recall the 
exact time. 

Q. Was it an hour? Was that about the average? A. sennewhare 
around an hour. 

Q. And during that time the psychological summary is read? A. Yes. 

Q. How long did that take? A.I would estimate about two minutes. 

Q. Two minutes? A. If you will -- 

Q. DidI hear you correctly? Two minutes? A. Yes, you heard 
me correctly. 

Q. Did they sometimes take 30 minutes or 45 minutes? A, I have 
never heard of a psychological report given at medical staff conference 
taking 30 or 35 minutes. 

Q. This is the psychological summary that took about two minutes ? 
A. That is what you asked me. | 

Q. How long did it take to present the psychiatric summary? 

A. Usually, in most -- 

Q. I am asking about Mr. Carey's case, not what usually happens. 
A. As I have told you over and over, I do not take a watch and look at 
the time factor involved in the time a patient comes in or goes out, or 
when someone presents a summary of a case study. Iam more interested 
in the patient than I am in timing it. 

Q. I know. I understand what you are interested in, Doctor. Iam 
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you conducted, where they were conducted, what you found out at those 


examinations, and whether those examinations lasted ten minutes or ten 
hours; isn't that correct? A. I saidI recall the examination at the 

medical staff conference on October 3rd, 1960. 

Q. That was with all the chaplains, the social worker, 13 psychia- 
trists and one psychologist? A. That was the examination at which time 
I arrived at my opinion. There is a dated note in the medical record. I 
have that date in front of me. The other examinations that I conducted, I 
do not have them recorded as we do not have time to do this. 

Q. The file was summarized at that conference, was it, Doctor? 
A. The file was summarized? What do you mean? 

Q. The hospital record on this man was summarized at the medi- 
cal staff conference at which you reached your opinion? A. Actually, a 
summary had already been made prior to medical staff conference and 
this summary of the case study was presented at medical staff conference. 

Q. By the doctor who obtained the facts and put them in the record, 
is that correct? A. That is correct. 

Q. Nothing signed by you, nothing made by you is in that record, 
nothing signed by you, nothing made by you was in the record, was it, 
Doctor, or read to the conference? A. Nothing signed by me? 

Q. That's right. You name doesn’t appear on anything in that 
record? A. Yes, it does. 

Q. Oh, your name on attendance, Doctor, at the medical staff con- 
ference? A. That is correct. That is all that is on any of them. 

Q. There is no record in there that you made and signed? A. There 
is no record ever made of anybody having to sign that they attended a 
medical staff conference. 

Q. Doctor, in the whole record, the report of the medical staff 
conference, and every other slip of paper in that record, not one of them 
bears your signature, does it? A. No. 

Q. Not one of them was dictated by you? A. No. 

Q. Not one of them reflects findings made by you? They are all 
the report of somebody else's examinations? A. No, that is not correct. 
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Q. What findings did you put into that record, Doctor? A. My 
opinion. 

Q. Have you dictated your opinion in that record? A, I think it's 
included in the medical staff conference. 

Q. That wasn't made by you, was it? A. Beg pardon? | 

Q. That record was not made by you? A. I didn't actually dictate 
it, but I participated in the findings and the conclusion of the medical 
staff conference. | 

Q. With the large group that was there? A. Yes, there were a 
group there. 

Q. Now, Doctor, how long was Mr. Carey in that medical staff 
conference which lasted about an hour -- did it? A.Idon't recall the 
exact time. | 

Q. Was it an hour? Was that about the average? A. Somewhere 
around an hour. 

Q. And during that time the psychological summary is read? A. Yes. 

Q. How long did that take? A.I would estimate about two minutes. 

Q. Two minutes? A. If you will -- 

Q. DidI hear you correctly? Two minutes? A. Yes, you heard 
me correctly. 

Q. Did they sometimes take 30 minutes or 45 minutes? A. I have 


never heard of a psychological report given at medical staff conference 
taking 30 or 35 minutes. : 
Q. This is the psychological summary that took about two minutes ? 


A. That is what you asked me. 

Q. How long did it take to present the psychiatric summary? 
A. Usually, in most -- 

Q. Iam asking about Mr. Carey's case, not what usually happens. 
A. As I have told you over and over, I do not take a watch and look at 
the time factor involved in the time a patient comes in or goes out, or 
when someone presents a summary of a case study. Iam more interested 
in the patient than I am in timing it. 

Q. Iknow. I understand what you are interested in, Doctor. Iam 
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asking you, as a result of your interest in Mr. Carey's case, do you 
recall or can you estimate, not with stop-watch accuracy, can you esti- 
mate how long it took to present the psychiatric summary? A. The only 
thing I can say is, in most cases, and he is no exception -- this is the 
way I started to answer it originally -- I would say approximately 10 
minutes it takes to read the psychiatric case summary. 

Q. And how long was the discussion of the case between Doctors 
in the patient's absence; the doctors, the psychologists, the social worker 
and the several chaplains? A. I con't recall exactly, but I would say around 

10, 15 minutes, possibly. 

Q. How long was Mr. Carey inthe room? A. The balance of the 
time. 

Q. How long is that, Doctor? A. Well -- 

Q. Fifteen minutes? A. Well, if it takes an hour to present it, it 
takes ten minutes for the case study summary to be read, and two or three 
minutes for the psychologicals, and any other reports; would be about 
15 minutes total -- 

Q. For Mr. Carey to be inthe room? A. No; plus a 10 or 15 min- 
ute discussion among the doctors after he leaves, is a total of about 15 


or 20 minutes, and if it lasted about an hour it would leave about 30 min- 


utes in the room. 

Q. Do you recall that Mr. Carey was in the room about 30 minutes? 
A. As I said, I do not recall the exact time that he was in the room. 

Q. Now, will you please tell the Court and jury what questions you 
heard him answer that morning -- that afternoon? A. I don't carry the 
individual questions that each patient is asked at the hospital around in 
my mind. 

Q. What did you learn about Mr. Carey for the first time that after- 
noon? What did he have to say, what did he do that permitted you to learn 
something for the first time that afternoon concerning Mr. Carey? A. That 
he was not suffering from mental disease. 

Q. What facts did you learn about him, Doctor, that afternoon ? 


What facts were made known to you for the first time that afternoon, 
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facts that you used in forming your opinion? A. I don't recall the specific 
facts that were discussed on that afternoon. I don't carry these facts 
around on each individual patient, from day to day and for months after - 
wards, and remember each day what question was asked and what the 
patient answered. 

Q. Doctor, did you ever interview any of the family? A.I did 
not personally interview the family, no. 

Q. At the medical staff conference, did anybody tell you what his 
wife or his mother had to say about some of the important features of 
this case? A.I don't recall specifically. You have the record available. 
I can refer to that, if you really want to know that. 

Q. I don't have the minutes of the medical staff conference, Doctor, 
and I don't know what you learned in your earlier examinations. Now, let 
me ask you this: What was Mr. Carey's occupation? At what has he 
worked? A. I don't have that information here. 

Q. Do you know? A. I really do not. 

Q. What was his work pattern, Doctor? Was he a fepulas worker, 
was he a very intermittent worker? A. As well as I recall it, I think it 
was very irregular, that is, changing jobs frequently. Now, I could be 
mistaken about that. 

Q. Do you know, whether or not he changed jobs frequently, Doctor, 
was he usually employed, that is, moving right from one job to another ? 
A. I think he was. 

Q. In what field? A. Iam not sure. I don't know. 


Q. Doctor, was he a man who worked inside or a man who worked 
outside? A.I don't know. I have answered that. 


Q. Does he have atrade, Doctor? A. I have answered that. 

Q. Do you know if he has atrade? A.I don't know. ; 

Q. Apart from what field he works in, what industry he is in, 
whatever industry he is in, is he a man who has a trade, a certain limited 
skill; that is, does he know how to do some particular tradesman's job in 
that field, or is he a common laborer? A. I don't know. 

Q. Is he married, Doctor? Look at your court record: A. Yes, 


he was. 
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. How many times has he been married? A.I don't know. 
. How long has he been married? A.I don't know. 

. Does he have children? A. I think he does. 

. How many? A. I don't have that information here. 


Q. Do you know what, if any, financial pressure has been brought 


to bear over the years in making alimony payments to a former wife and 


custody payments for children? A. I don't know. 

Q. What is his financial situation? Is he pressed by financial dif- 
ficulties? A. I don't know whether there was a tremendous amount of 
pressure on him financially. I don't recall any information to that effect. 

Q. Has his wife ever left him, his present wife? A. I don't know 
whether she left him. I know there had been friction between the two of 
them. 

Q. There had been friction? A. Some disagreements and arguments. 

Q. What was the nature of the disagreements, Doctor, arguments 
over the children? A. I don't know. 

Q. Was it friction that made him feel insecure at home, Doctor? 
A. If I don't know what the friction was about, I certainly wouldn't know 
whether it was the result of insecurity. 

Q. Was the friction so severe, Doctor, that it would make this man 
worry whether his wife was going to leave him alone in the house with the 
children? A.I don't have that information in my mind. 

Q. Did Mr. Carey have this problem, this emotional problem, do 
you know? A. Are you speaking of what emotional -- 

Q. The emotional problem presented by a fear that his wife, with 
whom he had had friction, might leave him and he would be alone to care 
for the children? A. If he did, Iam not aware of it. 

Q. At any rate, you didn’t consider that in expressing your opinion? 

MR. LOWTHER: May we approach the bench, Your Honor? 

THE COURT: Yes. 

Ladies and gentlemen, you will be excused at this time for ten 
minutes. 


(Thereupon, the jury retired to the jury room.) 


(At the bench:) 

MR. LOWTHER: Your Honor, after the last answer, with Mr. Casey 
over there at his counsel table, he goes with this "uh, huh" business 
again. It's clearly audible to me. I don't know whether it was to the 
Court or not. Iam sure it's a habit. I have one andI am trying very 
bard to keep it down in this case. I sometimes say "huh," and I know that 
he will call me on it if I do. I just wanted to call it to his attention again. 

MR. CASEY: Iam trying, Your Honor. I can't deny it. I didn't hear 
it. Mr. Lowther grunts all the time. | 

THE COURT: The excessive vocalization will be discontinued. That 
is the only ruling I can make. 

MR. LOWTHER: I may say that I am most grateful to my brother 
for having called it to Your Honor's attention as to what he thought that 
he heard me say the other day. I took it to heart, and I thought that such 
kindness deserves its just rewards, sol wanted to call it to his attention, 
too. 

(In open court:) 
THE COURT: We will take a brief recess. 
(Brief recess.) 
AFTER RECESS 
BY MR, CASEY: 

Q. Now, Doctor, in your examinations of Mr. Carey, what did you 
learn if anything about his health as a child? A. I don't recall. 

Q. Do you recall learning anything about headaches from which he 
suffered since he was very young? A.I don't recall. 

Q. Dizzy spells? A. Not that I recall of. 

Q. So-called blind staggers? A. Not that I recall of. — 

Q. What did you learn, Doctor, about head trauma, blows that he 
has had to the head? A. I think he was hospitalized in 1960, was hit on 
the head, treated at Washington Hospital Center as an outpatient. 

Q. That was in January of this year? A. Yes. 

Q. Did you find out from Washington Hospital Center just what 


they found with reference to head injury at that time? A. No. 
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Q. I see. So you don't know whether that involved any concussion of 
the brain or not; is that correct? A. Well, I would assume that there was 
none because he was treated as an outpatient and had he had a severe in- 


jury, no doubt he would have been hospitalized. 


Q. Doctor, concussion patients often never go to the hospital; isn’t 
that so? A. They should and most of the time they do. 
Q. They should. But often they don't; isn't that true? A. I think if 


he had a concussion and been sent to the hospital, the hospital would prob- 
ably have hospitalized him. 

Q. If he was willing to be hospitalized? A. Well, if he had refused 
and said "I am not going to be hospitalized” and gone home, they probably 
wouldn't have done anything about it. 

Q. Was he sober when he went to Washington Hospital Center after 
being hit on the head in J anuary? A. I don't know. 

Q. You know what test was taken as a result of that head blow? 

A. No, I don't. | 

Q. You know whether they took any sutures? A. No, I do not. 

Q. Was the blow the occipital area or parietal area -- in front ? 

A. No, I don't. 

Q. What other head blows had he had, Doctor? A. I don't recall. 

Q. Doctor, I take it that if you learn the answers to any of these 
questions that you have been unable to answer this afternoon, you learn 
them either in two or three examinations that you made of this patient in 
private, or you learn them at the medical staff conference; is that correct ? 
A. I think you had better repeat it. 

Q. If you learn from Mr. Carey, you personally learn from Mr. 
Carey, the answer to any of the questions that I have asked this afternoon, 
that you have been unable to answer, you learn them either when you ex- 
amined him two or three times in the hospital before the medical staff 
conference, or you heard him give that information at the medical staff 
conference; is that correct? A. OrI bad it available to me from other 
sources. 


Q. That would be what another doctor had learned and reported? 
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That is, if you learned these things from Mr. Carey either in the private 
examinations that you conducted before the staff conference, or at the 
medical staff conference -- I have lost myself. 

Doctor, if you learned the answers to any of these questions from 
Mr. Carey, questions you have been unable to answer, you would have 
learned them from him at the only opportunities you had, that is, the 
two or three examinations that you had with him before the staff confer - 
ence or what you heard him say at the staff conference? A. That is cor- 
rect. 

Q. Now, if you learned the answers to any of those questions during 
your two or three examinations, the answers are forever lost because you 
don't remember them and you have no record of them; is that correct ? 

A. Well, I -- There is a record of the medical staff conference which I 
participated in. I did not make that record or dictate it. But I was 
present, concurred in it, and expressed my opinion and agree with it. 

Q. Doctor, my question is this: What you learned at the examinations 
you conducted before the medical staff conference is forever’ lost, because 
you don't remember it and you have no record of it? A. Well, I recall -- 
I don't know whether it's forever lost -- but right now I recall some of 
the things that I learned at medical staff conference, from the patient. 

Q. Doctor, forget the medical staff conference for a moment, please. 

The question was this: What you learned from Mr. Carey, what you 
learned from Mr. Carey, before the medical staff conference, that you 


don't recall this afternoon, is forever lost because you have ‘no record of 
it? A. Yes, it probably is. 
Q. And that was true in mid morning today when you were on direct 


examination? That is -- A. Yes. 

Q. There is nothing that you don't know now that you did remember 

this morning? A. That is correct. 

Q. When you expressed your opinion that he had no mental disease 
or defect? A. That is correct. 

Q. So those facts that you learned at the medical staff conference 
-- excuse me. Those facts that you learned at your pre-medical staff 
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conference examinations couldn't have played a part in the opinion you 
held as of this morning, because you didn't remember them and you had 
no record of them? A. Well, Ido remember impressions. Now facts, I 
don't remember the actual facts of what he said or what I said, before 
the medical staff conference in the few interviews. But I do recall that 
I had an impression before I went to medical staff conference. 

Q. Now, you did hear him answer some questions and give some 
information at the medical staff conference; is that correct? A. Yes. 

Q. And the substance of that is reported in your court notes; is 
that not correct? A. No; this is not. This is not basically the medical 
staff conference. 

Q. Doctor, you were present at the medical staff conference and is 

not the record of that conference, the report of the conference? 
A. Yes, it is. 

Q. Now, Doctor, I am directing your attention only to the informa- 
tion contained here, not any opinion or any conclusion or any diagnosis 
here, but I am directing your attention now in the effort to help you find 
out if the answers to any of the questions you have been unable to answer 
this afternoon are contained in the information that was provided the staff 


conference. I understand some of the information in this report of the 


staff conference comes from the summary of the psychological summary; 
is that correct? A. Yes. 

Q. And some of the information on this report comes from the psy- 
chiatric summary; is that correct? A. That is correct. 

Q. And some of it was probably provided by Mr. Carey personally 
at that conference; is that correct? A. That is correct. 

Q. You don't remember just what was said by Mr. Carey at that 
conference, do you? A. No, I don't. 

Q. You don't remember what he was asked or what he answered; 
is that correct? A. Yes. 

Q. Let's see what there is here by way of information. Now the 
first paragraph here simply explains how he happens to be in the hospital; 


is that correct ? 
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He was admitted to the hospital by order of the Court for a period 
not to exceed ninety days. His charge is first-degree murder, allegedly 
on May 19, 1960. And the Court asked for certain opinions; that is, they 
asked you to answer certain questions. Is that correct? A. That is cor- 


rect. 

Q. Nothing there bears on his history, except the fact that he 
stands this charge? A. Yes. 

Q. "In the interview today" -- that is at the staff conference, is that 
right? A. Right. ; 

Q. "The patient" -- will you correct me if I read anything incor- 
rectly. "The patient is neat and tidy in appearance, shows no pathologi- 
cal mood fluctuations." That is a conclusion, isn't it, Doctor ? A. Yes. 

Q. That is something that could be reported as an objective fact, 
that is what some professional person concluded; is that right? A. Well, 
from the examination. , 

Q. It is a professional conclusion, isn't it? A. Well, yes. It's a 
conclusion. 

Q. And in general manifests nothing abnormal; that is a conclusion, 
too, not a fact? A. From the examination of him. | 

Q. That is a conclusion? A. Yes. 

Q. Not a fact; is that correct? A. Well, I feel it was a fact. I 
saw nothing abnormal during the examination. That was a fact. 

Q. It is a fact that you concluded there was nothing abnormal, is 
that right? A. It's a fact, to me, he presented nothing abnormal during 
the examination. 

Q. "Answers to questions are relevant, coherent and appropriate" 
is that right? A. Yes. 

Q. "Attention, perception and comprehension are well within nor- 
mal limits"; is that right? A. Yes. 

Q. Of course a person who is mentally ill could do all: of those, 
couldn't they, particularly if their illness was in remission, was dor- 
mant at the time of this twenty or thirty-minute interview? A. What 
things? You are speaking of perception ? 
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Q. A person who had a mental disease who was in remission or 
dormant during this twenty or thirty-minute interview, before thirteen 

doctors, a psychologist, social worker, Reverend Gardner, and 
several other chaplains, could answer questions relevantly, coherently 
and appropriately, couldn't they? A. He may. 

Q. And they could give proper attention, perception and compre- 


hension, that is, within normal limits? A. It is possible. 


Q. "He is ‘correctly oriented in all three spheres. Memory shows 


no impairment." That is conclusion, is it Memory that was demonstrated 
during this twenty or thirty-minute conference? A. Well, as I stated 
about the other, it's a fact, as far as lam concerned, it's a fact. 

Q. "There is no evidence of abnormal mental content." That is 
a conclusion? A. No. As far as I am concerned, it's a fact. 

Q. "Judgment rather well preserved. The patient has quite an anti- 
social history and he has also been a steady user of alcohol. In discussing 
the crime with which he is charged, the patient says that he had no inten- 
tion whatever of killing the landlady with whom he and his wife had re- 
sided for a couple of years, and says that he only meant to scare her. 
However, he does admit that he stabbed her and illustrates how he did it. 
The patient has on three different occasions been charged with the use of 

a knife in assaulting others. In 1954 he says that he was examined 
at the D. C. Jail by Doctors Gordon and Peretti, Doctor Gordon seeing him 
several times and Doctor Peretti twice." 

Report doesn't say what those doctors found. That wasn't available 
in your consideration in this report on the medical staff conference, was 
it? A. No. 

Q. Would that be of interest to the medical staff conference? A. This 
you are speaking of 1954? 

Q. Yes, sir. And we are concerned with 1960; whether he is suf- 
fering from a mental illness now. Not 1954. 

Q. Yes, sir. But does some mental illnesses last for six years? 

A. They may. 

Q. Isn't history very important to the psychiatrist? A. It is im- 

portant but the history is not the essential thing. 
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Q. And isn't it true that many mental diseases have periods of 


remission and again there is an act that is produced by the disease, 


from time to time? A. Yes. 

Q. May be two-year intervals, three-year, four-year iitacvaia: 
six-year intervals? A. That is right. 

Q. So that would have been of great significance, wouldn't it? 

A. I don't feel it was that significant. 

Q. He says on the first two occasions the victims of the stabbings 
were men. He says that the landlady who he is accused of murdering 
has been his landlady since March of 1958. He said that he had about 
two half pints of whiskey on the day of offense, plus an undetermined 
amount of wine. He is unable to estimate how much he had. He does 
say, however, that he was not intoxicated and does remember. what he 
did. He thinks that the landlady had been drinking although he did not 
smell any liquor on her breath. He bases this assumption on previous 
experiences with the landlady. He says that when not drinking she was 
very pleasant person and very easy to get along with but when drinking 
became very difficult. He says that he was working on a bicycle on the 
porch when the landlady came out and said she did not want Georgia, his 
wife, there any more. He told her that if his wife left he would have to 
leave at the time. She then came out and started hitting him. He defended 
himself and then when walking through the door he, quote "hit," unquote, 
her with the knife which he carried. 

"He gays that she had heart trouble and he thought that she hada 
heart attack from fright rather than having been murdered by the knife. 
He says that there was conflicting testimony at the coroner's inquest 
regarding the cause of death. He says that he stabbed her rather quickly 

and spontaneously. Says that he has had considerable experience 
with a knife which started while he was in the service and that he is quite 
adept and fast with it. 

"He shows an appropriate emotional reaction to the occurrence, 
stating that he is extremely sorry that it happened and he certainly had 
no intention of killing the landlady. He still seems to think there is a 
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possibility she died of a heart attack but does not seem entirely con- 
vinced that this is the case, admitting that her death might have been 
caused by either the heart attack or stab wound. 

"He says he went out and tried to call the police but was unable 
to get them because the line was busy." 

Is that what you learned about this man at the medical staff con- 
ference? A. That was part of it. 

Q. Do you remember anything else you learned at the medical 


staff conference? That is, facts you learned about his life and person- 
ality. A. I don't recall any specific facts. But this is not each detail 
and every detail that occurred at the medical staff conference. 

Q. Doctor, what is on your court notes, which is identical, as you 


stated this morning, to Defendant's No. 8 for identification? A. Yes. 

Q. And the facts I have just read of that medical staff conference 
are the sum total of the facts known to you about Mr. Carey when you 
expressed your opinion this morning; is that correct? Your diagnosis 
this morning? A. No. There are other facts. 

Q. What other facts do you know? Please tell the Court and jury 
what you know about Mr. Carey that isn't in the court notes, that isn't 
in the medical staff conference. A. Well, you didn't read all the medical 
staff conference, for one thing. 

Q. I mean, facts about Mr. Carey. A. Electroencephalogram. 

Q. Was normal? A. Was normal. This is an indication that there 
is no abnormal brain waves. Skull X-ray was normal. Psychological ex- 
amination shows an unstable personality. Average intelligence. Full 
scale I.Q. 98. 

Q. Verbal 98, performance 99? A. 99. 

Q. And you do not agree with the psychological report; is that 
right? A. Right. And at the time -- 

Q. What else do you know about Mr. Carey other than what you 
have read from the medical staff conference report and what you have 
on your court notes? A. Well, at thattimethe medical staff conference 

was held, when I arrived at this opinion -- 
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Q. Doctor, my question is this: 

THE COURT: Wait just a moment. Please let the doctor answer. 

A. When I arrived at my opinion there were a number of facts that 
the patient related, for example, which I recall the details of how he walked 
by the landlady. This is not in the medical staff conference. It's not -- 

If every word was recorded that took place at the medical staff conference 
and put in the report, there would be 50 pages. Now we don't ‘record every 
detail but when I arrived at my opinion these facts were available to me 

at that moment. That has been a month ago. 

Q. Doctor, what facts did you know about Mr. Carey this morning 
when you expressed your diagnosis of no mental disease or defect, other 
than the facts in the court sheet and in the medical staff conference re- 
port we have just read? A.I don't recall of any facts today that I recall 
that I had. 

Q. The facts that are in the medical staff conference report and 
the facts you have taken from that in the court notes don't reflect an ade- 
quate psychiatric examination for the purpose of expressing a diagnosis 
in this case, do they? A. Well, let's say I don't think any psychiatrist 

would take just the medical staff conference report and read it, and 


these court notes and read those, and make a diagnosis of a mental illness 
from those alone. No psychiatrist would do that. : 

Q. Yet, despite the fact no psychiatrist would make a diagnosis from 
the facts contained in the medical staff conference report and the facts on 


the court notes, you expressed a diagnosis not knowing any other facts, 
didn't you? A. I did not. | 

Q. What other facts, Doctor, do you know about Mr. Carey other 
than the facts in the court notes and the facts in the medical staff con- 
ference report? A. First of all, I was at the medical staff conference. 
I had general impressions of one or two or three interviews with Mr. 
Carey during his hospitalization at St. Elizabeths. I had that general 
impression. I was with the patient twenty or thirty minutes. I had the 
information that was presented at the medical staff conference. There 
is a detailed amount of information that was available that happened at 
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the medical staff conference alone that is not included in this report, 
because if we included each word, we would have a record fifty times 
that big. . 
Now, I also had information from the observation of qualified psy- 
chiatrists who reported their reports. He was observed on the ward for 
a period of ninety days by ward attendants. These notes were 


made. These were available to me. 
Q. Where are the ward attendants’ notes? A.I think you have 


them. There should be another record. 

Q. This is the only other record I know from your hospital. 
(Handing file to the witness.) A. No, this is not them. They are the 
nursing notes. 

MR. CASEY: Mr. Lowther, do you know of any other records from 
the hospital other than these two folders ? 

MR. LOWTHER: No. 

BY MR, CASEY: 

Q. All right, Doctor. A. All of this information together, I ar- 
rived at my opinion on that date. 

Q. Doctor, you expressed the diagnosis this morning, didn't you? 
A. Yes. 

Q. Doctor, this morning, when you expressed that diagnosis, do 
you know of any fact that you had then that is not in the medical staff 
conference report or in the court notes? A. I did know -- I know of some 
facts about the individual. It doesn't say, I don't think, in the medical staff 

report that the individual has black hair or brown eyes. 

Q. I meant facts of some importance. A. I recall during the 
administrative -- during the medical staff conference, that this individual 
was very calm, collected, showed no real fluctuating abnormal mood 
changes -- 

Q. That is in the medical staff conference? A. --to any discus- 
sion as to whether about the alleged offense or about other facets of his 
life. 

Q. That is in the medical staff conference report the way he an- 
swered questions? A. I don't know whether that is specific in there or not. 
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Q. Doctor, any other facts you had in your possession this morn- 
ing, expressed in the diagnosis, that aren't in the medical staff conference 
or not on the court notes? A. I was expressing my opinion this morning 
on the basis of what I knew about this individual, not this morning but on 
the day of the medical staff conference. All of the information I had, 

Q. And you still say, do you, Doctor, that the information on the 
medical staff conference report, the information on the court notes, and 
your recollection of the way this man demeaned himself at the medical 
staff conference would not permit a competent psychiatrist to, render a 

diagnosis; isn't that correct? No psychiatrist would do it on the 
basis of these things? A. I said -- you are changing what I say. I said 
on the basis of these notes, plus a report of the medical staff conference, 
just reading that, a psychiatrist would not have an opinion. But, with the 
basis of these notes, plus the information that I had, the examination that 
I conducted at the medical staff conference, a psychiatrist could arrive 


at an opinion. 


Q. Yes, sir. But all you recall of those facts are now embodied in 


those two documents; is that correct? A. Well, when you say all facts -- 

Q. Doctor, I have asked you if there are any other facts. Isn't it 
true to say now the facts you know about Mr. Carey, that are:significant 
to you of course, are in the medical staff conference, facts we have just 
read, and this sheet of court notes? A. Well, I think you would have to 
be more specific as to what facts you are talking about. 

Q. Any significant fact that would play a part in your diagnosis. 

A. Lam sure there are other facts that I know and did know but I don't 
recall any right now unless you could be more specific. 

Q. Did you recall them this morning when you made your diagno- 

sis? A. I made my diagnosis on October 3rd at medical staff con- 
ference. 

Q. Did you recall them this morning when you gave your diagnosis ? 
Expressed it? A. Idon'tthink that I did; not this morning. If I don't re- 
call them this afternoon, I doubt if I did this morning. 

Q. So you certainly want something more than what is in those two 
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documents by way of an examination before arriving at a diagnosis, 
wouldn't you? Just as you did desire that back on October 3? A. Well, 
I think you would have to have more than just these two pieces of paper 
to arrive at a diagnosis. 
Q. Doctor, you recognize Noyes and Kolb, "Modern Clinical Psy- 
chiatry,” the 1958 edition, as an authoritative work of psychiatry? A. Yes. 
Q. Read from page 134 from the chapter on "Examination of the 
Patient." This particular section is entitled "Guide for Securing History.” 
"It is preferable at all times to interview the patient, when he 
is accompanied, prior to discussion of his illness with the family 
member or friend. Furthermore, the patient should be advised of 
the psychiatrist's wish to discuss his illness with the accompanying 
person. By this means the relationship with the patient is benefited. 
He is provided the dignity of responsibility of presenting his history 
prior to that of others who he may feel are motivated to distort 
his story. To be interviewed first may, too, allay a suspicion which 


sometimes exists that the physician is an enemy or is submissive to 


the wishes of 2 hostile family. The accompanying family member 


or friend should be seen on all occasions, and if additional informa- 

tion is provided that the patient has failed to present he may again 

be interviewed to determine his conception of the unreported events 
or factors. The discrepancies between the report of the patient and 
any other informant should be carefully noted.” 

You agree with that, Doctor? A. In general, yes. 

Q. You agree, Doctor, that it is important to interview not only the 
patient but to interview close family members who may have another side 
to the story, may reveal discrepancies between what he relates to the psy- 
chiatrist and what they observed and are in a position to relate to him ? 

A. At times, it is important. 

Q. You don't know whether it is going to be important or not unless 
you have tried and see whether the family says that he drinks as much as 
he does, whether the family says that the subject of his aggression is the 
same person he said it was; isn't that so? A. Well, I think it is important 
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to get all the information you can, but the family is not the one that is 
being examined. It is the patient. 

Q. Yes, sir. But the patient may be ill. Isn't that correct? A. He 
may be. | 

Q. The patient as a result of that illness may not be able to tell 
you an accurate story; isn't that correct? A. It is possible. 

Q. It may be that the patient, because he is ill, is not willing to 
tell you an honest story? A. That is possible. 

Q. It may be that the patient regards you with suspicion or as an 
enemy; isn't that true? A. That is possible. 

Q. So that, Doctor, it is sound psychiatric practice to talk to more 
than one person, that is, the patient and also to talk to others who know 
about the way he lives and the way he acts in society? A. When it is 
indicated, it is done. And should be done. I don't say that every person 

that is hospitalized should have one or more members of the family 
interviewed to make a determination as to whether the patient is mentally 
ill. 


Q. Doctor, you are willing to accept the patient's word in this case; 


is that right? A. Now, what are you speaking of? The patient's word. 

Q. You are satisfied in this case with interviewing Herbert Carey 
alone, not interviewing anyone else; is that correct? A. I felt that the 
information that I had was adequate. 

Q. Did the hospital attempt to interview his wife and his mother ? 
A. May I look at the record? 

Q. Certainly. A. Yes. 

Q. They wrote letters to both, didthey? A. Iseea letter -- 
there was a routine letter of notification to the patient's mother. And 
that is who the patient gave as the next of kin and she was the one that 
was notified. 

Q. Was she interviewed? A. I don't think she was. 

Q. Was the wife interviewed, Doctor? A. Not that I know of. 

Q. You did know at the medical staff conference that the event of 
May 19, 1960, occurred after an argument involving the wife? A. After 
an argument with the wife? 
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Q. Involving the wife, that is, an argument over her. A.I knew 
there had been difficulty about the wife, yes. 

Q. But you didn't want to ask the wife what happened that night in 
determining whether Herbert Carey was suffering from a mental disease 
that night? A. I didn't feel that it was necessary. 

Q. Doctor, do you agree with this, from page 138 of Noyes and 
Kolb "Modern Clinical Psychiatry": 

"Inquiry should be made concerning the history of mental 
illness, alcoholism, delinquency, emotional instability, eccentricity 
or suicide in direct or collateral family lines and if the patient is 
of illegitimate birth. Pathological factors attending mother's labor 
and birth of patient should be recorded. Other important factors 
to be noted are: only, favorite or unwanted child; congenital handi- 
caps or early illnesses; rate of development (physical, mental and 
emotional); data concerning feeding and weaning; age at which 
toilet training began, and tolerant or punitive methods employed 
in training; excessive demands for obedience and manners; reared 
in parental, foster or institutional home; was home a broken one; 
exposed to parental dissension; was discipline overstrict or cruel; 
were parents authoritative and dominating or were they weak; were 
parents oversolicitous or neglectful; rejected or overindulged; 
were maternal anxieties obvious and excessive; what did this 
particular child mean to the mother; preference for parent; depend- 
ently attached to a parent; if so, to which; affectionally secure or 
impoverished; characteristic type of interpersonal relationship 


existing in family; was emotional climate of family one of warmth, 


friendship and understanding, or the opposite; did childhood provide 


satisfying emotional relationships; reaction to birth of younger sib- 
lings; treatment of and by siblings; step-parent; economic condi- 
tions of parents; cultural status of family; family emphasis on re- 
ligion; family attitude toward sex; prolonged exposure to dishar- 
monies or to poorly adjusted persons; how and to what extent was 
the patient punished; anxiety-producing experiences. Did the home 
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give the patient affection, companionship and security ? ‘Any event 

or factors that may have modified childhood development. It should 
be remembered that the emotional attitudes and personal interactions 
in the family as felt by the child are extremely important factors in 
the formation and development of his personality. As fully as pos- 
sible psychological data relevant to emotional development should 


be secured." 


Do you agree with that, Doctor? A. In some cases, it should be. 


Q. Doctor, you know about the case after you have obtained the in- 
formation necessary to understanding it; isn't that true? A. Well, I think 
what you are doing is you are taking, say, a textbook which says to conduct 
an examination in such and such a way, which is the ideal way to do it, 
and it should be conducted that way. For example, on finding out if a 
patient is oriented, you ask him what day it is and he can tell you. But if 
he comes in and tells you that he was arrested on such and such a date, 
he came to the hospital on such and such a date, and he gives: you what 
day yesterday was, it is not necessary to go and repeat what day is today. 

Q. Doctor, as I understand it, you agree with this in some cases. 
Do you think it was necessary for Herbert Carey to have that careful 
hereditary, developmental and home factors including influences and ex- 
periences during childhood personality formation, was it necessary in 
his case? A. We got a lot of this information, pertinent information. 

Q. My question was this: Was it necessary in his case? A. I 
feel that we got enough necessary information. That minute a detail 
examination was not necessary in this case. 

Q. "Childhood and Adolescent Characteristics. 

"Was the patient" -- 
This is "Childhood and Adolescent Characteristics." 

MR. LOWTHER: What page is this, please? 

MR. CASEY: 138. 

Q. "Was the patient passive or self-assertive; what was his re- 

sponse to frustration; given to daydreaming; withdrawn, timid, 

shy; did he feel secure; passively dependent on mother; what was 
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Do you agree with that, sir? A. Yes. 
Q. How did Mr. Carey get along with his bosses? A.I don't re- 
call. I can refer to the record which was available to me. 


Well, apparently he got along fairly well. There are no facts of 


his not having gotten along well. 

Q. Let's see the record on that, Doctor, that is available to you. 
It says how he got along with his bosses there? Yes. Please read to the 
Court and the jury what it says about getting along with his bosses. 

A. Well, it infers that he got along. : 

Q. Please read the record. A. "The patient worked in the C.C. 
Camp as mentioned above, then went into the Army. Following this he 
has worked primarily in the construction industry, showing a definite 
preference for outdoor work. His occupational history has been inter- 
rupted by jail terms but his main specialty is that of a cement finisher 
and he has had no apparent difficulty getting jobs. He was working at 
the time of the alleged offense." | 

1000 Q. And this is a record made by whom? A. Doctor Ward. 

Q. Doctor Ward, that is the young resident out at St. Elizabeths ? 
A. Psychiatric resident. Yes; psychiatric resident. 

Q. That wasn't a record of one of your examinations; that was a 
record of one of his? A. That is correct. 

Q. Thank you for reading the history on how he got along with his 
bosses. 

"Medical History 

"A record should be made of all illnesses and injuries -- 
duration, severity and sequelae; inquire particularly concerning 
syphilis, epidemic encephalitis and convulsions; previous attacks 
of mental disease, their symptoms, during and outcome. A record 
should also be made of chronic illnesses in parents and siblings 
and the patient's attitudes and reactions toward the ill family 
members and others concerned with their care. 

‘Alcohol and other toxins; exact amount and nature of alcohol 
drunk, duration of habit, reaction to alcohol; previous ill effects 
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of its use. Use of narcotics, hypnotics or patent medicines; occu- 
pational poisoning (lead, arsenic, mercury). 

"Chronic somatic disease; physical handicaps and psychologi- 
cal devices employed in meeting them." 
You agree with that, sir? A. Yes. 
Q. A 'Psychosexual History." 

Reaction of mother to sexual curiosity and experimentation 
of early childhood; strong, persistent, dependent attachment to 
parent of opposite sex; menstruation; preparedness for and reaction 
to; guilt concerning adolescent masturbation; persistence of ‘crushes’; 
impulses primarily heterosexual or homosexual; attitude toward 
sex (frankness, prudishness); overt homosexuality; impotence; feel- 
ings of guilt concerning any extramarital relations or illegitim- 
ate pregnancies; changes in sex habits." 
You agree with that, sir? 
MR, LOWTHER: What page is that from? 
MR, CASEY: 139. 
A. Yes. 
Q. Do you agree that this marital history should be elicited in the 

adequate psychiatric examination: 
"Marital History 
"Circumstances of marriage; characteristics of mate; degree 


of affection; are interests divergent; mother-in-law; general marital 


adjustment; attitudes of each toward sex relations and degree of sex 
satisfaction; if divorced, for what reasons; induced abortions; con- 
traceptive measures; concern aroused by their use; unwanted child- 
ren; sterility; ages and characteristics of children; family problems, 
conflicts and dissensions." 

MR. LOWTHER: What page is that from, about the mother-in-law? 
MR. CASEY: Runs from the bottom of 139 to 140, and the "mother- 
in-law" is mentioned on 139. 

Q. Do you agree with that, sir? A.Yes. 

Q. "Social Adaptability." This history should be elicited, and you 
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agree with the authors, in a proper psychiatric examination: 


‘Personal adjustments with various members of own family, 
with occupational associates and superiors; readiness in making 
friends; number of friends, their age, Sex, social level and char- 
acter; social attitudes and characteristics (friendly, socially warm, 
shy, suspicious, socially hostile, jealous, fearful, critical of others, 
bashful or at ease in presence of strangers); attitude toward au- 
thority; number of arrests and nature of charges; history of 
wandering or hoboing. Have relations with others been satisfying 
to himself and them? If not, why not? Has his inner feeling for 
others seemed to have been one of hatred or of liking? Has the 
patient enjoyed a degree of affection and respect from others that 
provided emotional security and self-assurance? Since interper- 
sonal relationships with their positive and negative feelings may 
be of much significance inquiry should be made concerning any 


special attitudes toward parents, siblings, spouse or others closely 


associated with patient. Has filial devotion to either parent been 


extreme? The relationships of the patient with important figures 
in the family and social orbit may be of great significance and in- 
formation concerning them should be sought not only from an in- 
formant but from the patient himself." 

You agree with that? A. Yes. 

Q. "General Activity and Interests." Do you agree with this, in 


the description of proper history taking and examination of the patient: 


this: 


"Degree of initiative, of activity, fluctuation of activity, in- 
dustrious, indolent; hobbies; interest in religion; interest in sports; 
any intense and poorly balanced devotion to special activities in 
work or recreation; range of interests; use of leisure; preoccupied , 
alert, talkative, taciturn. What have been the patient's dominant 
interests and activities? What satisfactions and dissatisfactions 
are experienced from work and environment yal 
You agree with that? A. Yes. 

Q. "Personality Traits and Characteristics." Do you agree with 
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"Given to emotional fluctuations; cheerful, light-hearted, 
optimistic; gloomy, pessimistic, worrisome, daring or timid; 
overconfident or cautious; self-reliant or dependent; does patient 
seek support, reassurance and approval from others; demonstrative 
or stolid; out-going or shut-in; frank and open or reserved and 
reticent; bashful or at ease in presence of strangers; talkative, 
taciturn; aggressive or submissive; has aggression been con- 
structively or destructively expressed; generous or stingy; honest 
or deceitful; suspicious, given to misinterpretations, easily offended; 
prone to feel slighted, resentful, hostile, cynical, inclined to blame 
others, argumentative, stubborn, envious, cruel; self-conscious, 
self-blaming, meticulous, perfectionistic, excessively orderly, 
overconscientious, overscrupulous; boastful, overbearing, resent - 
ful, arrogant; calm or irritable; preoccupied with bodily complaints. 
Rigid or adaptable in opinion and habits; characterized by special 
prejudices; accept or shrink from responsibility; feelings of in- 
adequacy; given to daydreaming; attitude toward authority; sense 
of humor; characteristic ways of handling stresses, failures and 
frustrations; tendency to evade reality (by what methods). Sets 
of reactions and patterns of behavior with which the patient re- 
sponds to new situations. What tension-relieving devices does he 
habitually use? It is also helpful to ascertain the persons toward 
whom the patient manifests any of the special personality charac- 
teristics described." 


Do you recall, Doctor, whether this man's aggression is usually 
directed toward friends or enemies? A. I don't recall.” 


Q. "Information concerning the patient's personality organization 
will be secured by ascertaining the type of interpersonal relation- 
ships which he has tended to develop, that is, those marked by a 
predominance of hostility or of affection, of aggression or of sub- 
mission, of projection or incorporation, of independence or of de- 
pendence. What type of emotional disturbance has the patient most 
characteristically manifested when defenses have broken down, 


427 


that is, anxiety, depression, elation, rage, et cetera? 

"Expression of patient's attitude toward himself, his body, and 
an indication of his ideals, goals, aspirations and the sources of 
his chief identifications, if obtainable, should be inserted. In addi- 
tion, a statement as to his superego function with a note as after 
whom he has modeled his conscience. Also, any past indication of 
the manner in which he placates feelings of guilt, whether, for ex- 
ample, by penitence, mourning, physical suffering, deprivation or 
bribery." 

You agree with that, Doctor? A. Yes. 
Q. And, lastly, Doctor, do you agree with obtaining this history 
under the heading of "Emotionally Disturbing Experiences"; 

"Respects in which life has not been psychologically satisfying; 
was need for affection in childhood adequately met; frustration of 
hopes and wishes; wounds of pride, vanity and self-esteem; love 
and sex experiences of emotional significance; experiences pro- 
ducing pent-up emotional tension; domestic, economic or social 
stress; have family or environmental entanglements been anxiety - 
producing? The patient should be encouraged to express freely his 
associations with significant life events and his feelings about them. 

"Either at this point or in account of parental relations the age 
of the patient at the time of death of a parent or other significant 
person should be noted. Furthermore the patient's response to 
this loss in terms of sadness, depression, guilt, anxiety, or failure 
to respond emotionally, as well as the duration of the emotional 
response and its effect on his various activities should be deter- 


mined." 


You remember how old he was when his father died? A. No, I do 


Q. "The psychiatrist should be extremely cautious not to attribute 
an episode of mental illness to any single dramatic event as the 
sole cause." 

Do you agree with that? A. Yes. 
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MR. CASEY: Your Honor, I see it is four o'clock. This does com- 
plete the subject. 

THE COURT: Any further questions ? 

MR. CASEY: There will be, yes, Your Honor. 

THE COURT: Let's proceed. 

BY MR, CASEY: 

Q. Doctor, there is much with which you agreed in Noyes and Kolb, 
ther is much in the history taking that Noyes and Kolb have outlined and 
that I have read and with which you agreed that is not known to you, that 
is, the answers to which are not known to you and were not known to you 

1008 this morning when you gave your opinion in this case; is that cor- 
rect? A. That is correct. 

Q. Doctor, what you are doing, you have a record of what your 
opinion was on October 3, 1960; isn't that correct? A. Yes. 

Q. And you are confident that that was your opinion at that time; 
is that not correct? A. Yes. 

Q. And you are confident that there were facts that you can't recall 
now that were available to you, significant facts were available to you at 
that time that you can't recall at this time, is that correct, and are not 
available to you now? A. Yes. 

Q. So what you expressed to the jury was your diagnosis on October 
3, 1960; is that not correct? A. Yes. 

Q. And at that time, you are confident you had facts to support them ? 
A. Yes. 

Q. Now, Doctor, was any part of the history taking procedure that 

1009 I have read to you from Noyes and Kolb omitted in the case of Mr. 
Carey, other than the first one that I read, which you said was not neces- 
sary for Mr. Carey, going into his early childhood, in that detail? A. Well, 
Iam sure there is an immense amount of information about Mr. Carey 
that we do not have. 

Q. Doctor, do you agree that a personality structure such as de- 
scribed in the psychologist's report, if accurate, would be a description of 


an emotionally unstable personality? That is -- A. Well, I would have 
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to refresh my memory from the psychological report. 

Q. Read the psychological summary. A. Out loud? 

Q. To yourself. The jury has heard it. A. Yes. 

Q. Doctor, if this psychological summary was correct in describing 
the psychological condition of a patient, and particularly directing your 
attention to the personality structure described there, this person would 
in fact have an emotionally unstable personality; is that correct? A. No, 
I don't agree with that. 

Q. Now, Doctor, specifically with reference to the personality 
structure paragraph. A. Yes. 

1010 Q. Have you read that paragraph? A. Yes. 

Q. You would not agree that a person that had that personality 
structure would have an emotionally unstable personality; is that correct ? 
A. No, I would not. 

Q. Do you agree that Mr. Carey has the personality that is described 
under personality structure? A. Well, this is what the psychological test 
indicated him to have. 

Q. I understand that, sir. Now, do you believe that he has this 
personality structure, the one that is described in the psychological re- 
port? A. Well, my opinion was that he has no mental disease. I can't -- 
I didn't give the test. Iam not a psychologist, so I can't testify as to it, 
only repeat it and use their information and arrive at my conclusions. 

Q. Doctor, do you believe that Mr. Carey has a stable personality, 
an emotionally stable personality? A. Yes, I think -- I don't -- Let's 
put it this way: From my examinations I did not see any indication of 
enough deviation from normal to warrant classing it as a mental disease. 

Now, there are all of us, including Mr. Carey, that have some char- 


acter traits, some neurotic traits, such as smoking, or we start to leave, 


1011 we may forget whether we locked the door or not and have to go back . 
two or three times to check. If these symptoms are exaggerated, then 
this is a mental illness. Once they reacha certain degree, where it im- 
pairs the function of the individual, then it becomes a mental illness. We 
all have some minor traits of character traits or neurotic traits, but 
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they are not severe enough to warrant a classification as a mental ill- 
ness. 

Q. Doctor, maybe I have forgotten what my question was. But it 
is my recollection I asked you, is it your opinion that Mr. Carey has an 
emotionally stable personality? A. Yes. 

Q. Doctor, do you agree that this man, this is a person who sees 
the obvious aspects of his environment and can react to them in a simple, 
stereotype manner, if they do not stimulate him emotionally? Do you 
agree to that? A. Well, I think he is aware of the aspects of his environ- 
ment and that he can react to them. 

Q. If he is not stimulated emotionally? A. I think he can react to 
them even if he is stimulated emotionally. 

Q. You don't agree when he encounters situations which arouse 
sexual or aggressive drives, the flow of associations shuts off? 

You don't agree that happens to Mr. Carey, when he encounters 

1012 situations which arouse sexual or aggressive drives, the flow of 
associations shuts off? A. By what associations? What kind of associ- 
ations are you speaking of? 

Q. Iam not speaking of associations, Doctor, any particular asso- 


ciations; I am talking of a flow of associations. A. Thought? 
Q. Yes, sir. A. No, I don't agree with that. 


Q. You agree that is true in some patients; some people do have a 


personality which is emotionally unstable and when they are presented 
with a sexual stimulant, their flow of association shuts off, their thinking 
shuts off? A.Yes. 

Q. That is just not true in Mr. Carey's case? A. No. 

Q. Inthe cases where that is true, Doctor, these persons having 
this pattern, they are unable to exercise judgment and control, are they, 
pecause they fail to conceptionalize? A. This may be the case. 

Q. Well, is that typical of the persons that you talked about, enae: 
we referred to whose flow of associations cuts off with the sexual or 
aggressive stimulants? A. It is very typical in schizophrenia. It is 
very typical in other mental illness. Poor judgment is one of the indications 
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1013 of almost any type of mental illness, not specifically related to 
emotionally unstable personality. 

Q. That isn't what I asked you, Doctor. The persons who have 
this personality, with the flow of associations shutting off with the sexual 
or aggressive stimulant, are those persons able under those circumstances 
to exercise judgment and control, are they unable to exercise judgment 
and control because they fail to conceptionalize? A. It depends on how 
severe. : 

Q. It is a question of severity -- unstable personality? A. Yes. 

Q. If the emotionally unstable personality is severe enough, these 
persons discharge tensions through aggressive physical action, without 
being clear as to why they do what they do or what the consequences may 
be? A. Yes. 

Q. Now, so it is a question, Doctor, that is true of persons whose 
emotionally unstable personality is severe enough; is that correct ? 

A. Yes. 

Q. One thing that may reveal this is a psychological test; is that 
not true, Doctor? A test which probes deeply into the personality? 
A. Yes. : 

1014 Q. The Rorschach test is calculated to give you information on 
that score, is it not, Doctor? A. Yes. 


Q. Have you reviewed the records on Mr. Carey's Rorschach test ? 


A. Iam not a psychologist, so I would naturally not have reviewed it. 

Q. The records show the Rorschach was given by whom? A. Doc- 
tor Mercer. 

Q. Have you discussed the Rorschach test, and asked her to explain 
what record Mr. Carey made? A. She gave this at the medical staff con- 
ference. 

Q. Doctor Mercer gave the Rorschach test; is that correct? A. She 
gave the results of the entire psychological examinations. 

Q. She wasn't even there, was she, Doctor? A. Her report was 
given at the conference. ! 

Q. That report you have there? A. Yes. 
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Q. And you chose not to accept the psychologist's report 
based on the Rorschach test and the intelligence test; is that correct ? 


A. Well, it’s not choosing to accept or not accept. Psychological ex- 


amination is only one facet of an examination of a person, just like 

1015 electroencephalogram, X-rays, neurological examination, and be- 
cause you have one examination which says there is something positive 
here, it doesn't mean that all of your other examinations are no good, 
because one says one thing -- 

Q. I know, Doctor -- 

MR. LOWTHER: Wait a minute. Wait a minute. 

BY MR. CASEY: 

Q. Did you finish, Doctor? A. No. 

I was saying that because you get one examination, it doesn't 
necessarily mean that the person is suffering from a mental illness, 
because I frequently may examine a patient and get an impression that 
the person is suffering from an illness and subsequent examinations I 
realize that I was wrong. 

Q. Doctor, it doesn't do you much good when you go to the medical 
staff conference and obtain the information that you havethere before you, 
the psychologist’s report and what we read earlier of the medical staff 
conference, if doesn't do you much good to compare that information with 
what you learned on your own examination of the patient if you haven't 
got one word or record on those examinations and not one iota of recol- 
lection of what you have learned on them, does it? 

THE COURT: Wait just a moment. 

1016 Would you gentlemen come up here. 
(At the bench:) 

THE COURT: Isn't that question a little bit unfair ? 

MR. LOWTHER: I know it is, but I have turned him loose. Iam 
not going to object any more. 

THE COURT: He has said that on October 3rd he had recollection. 

MR. CASEY: If the Court please -- 

THE COURT: Read the question so that we understand it. 
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(The last question was read by the reporter.) 
MR. LOWTHER: Your Honor, I will interpose no objection. It is 


an extremely unfair question. But let him go ahead. 

MR. CASEY: If the Court please, that question includes what he 
learned at the medical staff conference that we have just read, 

THE COURT: I was speaking of the last part, and have no recol- 
lection, when he has already testified that he did have a recollection as 
of October 3rd. . 

MR. CASEY: Your Honor, what he said was on October 3rd; he 
didn't say those earlier examinations. 

THE COURT: That is the way the Court understood his testimony. 

1018 MR. LOWTHER: Your Honor, while we are up at the bench on this 
matter -- ! 

THE COURT: How long will it take you? 

MR, CASEY: Quite a bit of time. 

MR. LOWTHER: In the case of that, I am sure that Mr. Casey is 
tired from reading and asking questions and I am sure Your Honor is tired. 

THE COURT: We are going to adjourn, then. I was pias we could 
finish with him. 

MR. CASEY: That is what I wanted to indicate, Your Honor, when I 
mentioned at four o'clock. 

THE COURT: Let's finish this question and then adjourn. You can 
rephrase the question. Leave the last part of it off. You can have an 
exception. 

MR. CASEY: May I say something at the bench? 

THE COURT: Mr. Lowther. 

MR. CASEY: Your Honor, this starts a new subject. If I ask this 
question -- 

THE COURT: But there is a question now pending. Will you with- 
draw the question? 

MR. CASEY: I will withdraw it. 

(End of bench conference.) 
THE COURT: Ladies and gentlemen, you will be excused now, 


until ten o'clock on Monday morning. Not tomorrow. 


1023 


434 


Monday, November 7, 1960 
Washington, D. C. 
* * 


* * 


(Out of the presence of the jury.) 

THE COURT: Gentlemen, I have been advised that Juror No. 5 -~ 
what is the name, Mr. O'Brien? 

THE DEPUTY CLERK: Armstead, Your Honor. 

THE COURT: Mrs. Armstead was unfortunately involved in 
an automobile accident. 

Her doctor has advised her to remain at home? 

THE DEPUTY CLERK: Yes, sir. Yes, Your Honor. 

THE COURT: Mr. O'Brien, where did you get the information? 

THE DEPUTY CLERK: I got that from the clerk in charge of 
the Jurors Lounge. She called early this morning. 

THE COURT: Allright. Mr. Casey. 

MR. CASEY: Yes, Your Honor. 

THE COURT: The Court is disposed to select Alternate No. 1, 
rather than interrupt the proceedings. 

Mr. Lowther. 

MR. LOWTHER: I think that would be the best, to have alternate 
No. 1. 

MR. CASEY: Is there any advice, Your Honor, as to how long 
this lady is going to be indisposed? 

THE COURT: No, but we could probably find out. 

MR. CASEY: She has, of course, been a member of the 
original 12, and I think that the original 12, it is very natural that they 

pay keen attention, since they expect to decide the case, where 
an alternate doesn't have, perhaps, the tendency to be as keenly 
anxious and attentive as the others, since they presume they will have 
no role in deciding the case. 

If it is just a matter of a half a day or a day, I think, perhaps, it 
would be well to wait for the injured juror. 

THE COURT: Will you check it, please? 
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THE DEPUTY CLERK: Yes, sir. 

THE COURT: Mr. Lowther, the Court understands that your 
position is that we proceed without interruption. 

MR. LOWTHER: Yes. 

THE COURT: With Alternate No. 1. 

MR. LOWTHER: I think Mr. Casey's observation about 


alternate jurors not paying attention in the case is not warranted at all. 


I have been watching these alternate jurors and they are just as 
interested as the regulars. For all purposes, the alternate jurors are 
in the box for such an emergency as this. 

MR. CASEY: Your Honor, while we are waiting, I have a 
forthwith subpoena. Would Your Honor be good enough to sign it? 

THE COURT: Yes. 

MR. LOWTHER: Since, it is at the expense of the Government, 
might I be informed as to who it is for? 

MR. CASEY: The Medical Record Librarian at St. Elizabeths 
to get the balance of the records at that hospital. 

MR. LOWTHER: If you had told me you wanted them, I would 
have had them over. I didn't know there were any more. 

MR. CASEY: Dr. Owens has explained that the nurses’ notes 
are not here, that their records may reflect his examinations. 

(The Court signs the subpoena.) | 

MR. CASEY: Thank you, Your Honor. 

THE COURT: Would you gentlemen come up here? | 

(At the Bench) 

THE DEPUTY CLERK: I just talked to Mrs. Armstead on the 
telephone. She said that she is fairly well banged up from the auto- 
mobile accident and doesn't think that she will be able to come for 
several days. 

MR. CASEY: I don't think we have any alternative, then, Your 
Honor. 

THE COURT: All right. Tell Mrs. Armstead that she is excused -- 
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THE DEPUTY CLERK: Permanently, I guess. 

THE COURT: She is excused from sitting as a juror for the 
remainder of this case. Tell her we hope she gets along. 

1025 (In open Court) 

THE DEPUTY MARSHAL: Shall I bring the jury in? 

THE COURT: Yes. 

MR. CASEY: Your Honor, I am advised that it is necessary 
to have a copy of this subpoena signed. 

THE COURT: Allright. (Signs.) 

(The jury returns to the courtroom.) 

THE COURT: Mrs. Louise D. Dennis, you are Alternate No. 1? 

JUROR DENNIS: Yes, sir. 

THE COURT: Will you please take the place of Juror No. 5? 

(Juror Alternate No. 1 moves to the place of Juror No. 5) 

THE COURT: I don't know whether the members of the jury 
have been advised that a report has come in to the Court this morning 
that Juror No. 5, Mrs. Armstead, was injured in an automobile accident. 

The report that the Court has is that she is not hospitalized, but 
she has sustained bruises which will incapacitate her for at least a 
few days. 

So, with the agreement of counsel, we will proceed with Alter - 
nate No. 1. Mrs. Armstead will be excused from acting as a juror in 
this case. 

MR. CASEY: May I proceed? 

THE COURT: You may proceed. 

Whereupon 

DAVID J. OWENS 


resumed the witness stand, and having been previously duly sworn, 


further examined and testified as follows: 
CROSS EXAMINATION 
THE COURT: Good morning, Doctor. 
THE WITNESS: Good morning. 
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THE COURT: You know that the oath you have already taken 
carries over to your testimony today? 

THE WITNESS: Yes, Your Honor. 

THE COURT: You may proceed. 

MR, CASEY: Thank you, Your Honor. 

BY MR, CASEY: 

Q. Doctor, asI recall, you do recognize Noyes and Kolb, 
Modern Clinical Psychiatry, 1958 edition, as an authoritative work in 
psychiatry? 

MR. LOWTHER: May we approach the Bench, please 
Your Honor? 

THE COURT: You may. 

MR. LOWTHER: Your Honor, I think it may be more -- a 
little more extensive than just a Bench conference. 


THE COURT: All right. 
MR. LOWTHER: Probably these ladies and gentlemen will be 


more comfortable out of the room. 

THE COURT: Allright. Ladies and gentlemen, you will be 
excused for a few moments. 

(The jury left the courtroom.) 

MR. LOWTHER: If Your Honor please, this morning I have 
had occasion to read the two cases relied upon by the defendant in this 
reading of this book to the psychiatrists. 

One of these is Reilly v. Pinkus, Supreme Court, 338, U. S., 
page 269. 

I find on page 275, the court says this: "It has been pointed 
out that the doctors' expert evidence rested on their general profes- 
sional knowledge. 

"To some extent this knowledge was acquired from medical text 
books and publications, on which these experts placed reliance. 

‘In cross-examination respondent sought to question these 
witnesses concerning statements in other medical books, some of which 
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at least were shown to be respectable authorities. 

"The questions were not permitted. We think that was an undue 
restriction on the right to cross-examine. 

"Tt certainly is illogical, if not actually unfair, to permit wit- 
nesses to give expert opinions based on book knowledge, and then 
deprive the party challenging such evidence of all opportunity to in- 
terrogate them about divergent opinions expressed in other reputable 
books." 

And in Dolein v. Federal Trade Commission, 219 Fed. 2nd, 
742, at page 746 and 747, our Court of Appeals had this to say -- I 
think it is our Court of Appeals -- let's see -- yes, Judges Bazelon, 
Fahy and Washington, opinion by Judge Washington. 

"Reilly v. Pinkus, we think, stands for the general proposition 
that an expert witness who bases an opinion to a significant degree upon 
his reading may be cross-examined as to that opinion by reference to 
other reputable works in his field. 

"It is not necessary for the witness to have relied in his tes- 
timony upon the particular authority the cross-examiner seeks to use." 

Now, I suggest, Your Honor, that there has been no evidence 
that either Dr. Platkin, who was asked some questions from this book, 


Crosby and Noyes, or Noyes and something or other, or Dr. Owens, have 


relied, in their opinions, and were not asked whether they relied, to 


form the basis of their opinions, upon books that they have read. 

I suggest that these cases do not stand for the proposition that 
where an expert witness takes the stand and testifies as to his profes- 
sional opinion, not basing his opinion upon any book that he has read, 
but upon his examination and his looking at the file of other doctors 
who have examined the defendant here, that they are not to be subjected 
to someone standing up and reading at length from a textbook, whether 
it is recognized or not, -- 

These cases don't say that merely because an expert witness 
takes the stand that he can be cross examined on textbooks, and that 
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is all that the Court has before it here. 
MR. CASEY: If the Court please, as luck would have it, I have 
been carrying the volumes with those two cases in it, andI believe it 
is 104 U. S. Appeals, D. C., the case which has Abrams v. Gordon, 
in it, the case decided last year on this point by the United States 
Court of Appeals. 
That was a malpractice case. That case makes it clear that in 
order to use the book in the course of cross examination, it need only 
be established that it is an authoritative work. 
We have done that, and, therefore, as the Court of Appeals 
said in Abrams v. Gordon, we are entitled to use it on cross examination. 
All you need prove is that it is authoritative. You need no longer 
prove the doctor relied on that particular work. 


And, of course, these doctors are testifying as a result of their 


education, what they have read in psychiatry. 

I submit that under Abrams v. Gordon, Dolcin v. Federal Trade 
Commission, and Reilly v. Pinkus, it is a proper procedure. 

THE COURT: Mr. Lowther, are you familiar with the Abrams 
v. Gordon? , 

MR. LOWTHER: No, I am not, Your Honor, unfortunately. 

THE COURT: Because as the Court recalls, Judge Hart tried 
that case. The Court recalls that he sustained the objection. 

The Court of Appeals reversed -- 

MR. LOWTHER: I would be happy to look at it while Your Honor 
is here, if there is a copy in Court or if I could get a look at it from 
Your Honor's library. | 

THE COURT: We will wait just a moment. 

MR. LOWTHER: Thank you, sir. 

THE COURT: The Court recalls this case went up £0 the Court 
of Appeals solely on this point. 

MR. CASEY: It is the only point involved in the decision, as I 
recall, if the Court please. 
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There was a verdict in favor of the defendant in the malpractice 


case, in favor of Dr. Everett Gordon. His lawyer had not been per- 


mitted to use a medical text for cross examining Dr. Sanford 
Eisenberg, who testified for Dr. Gordon. 

(There was a pause.) 

THE COURT: We will take a few moments. You gentlemen can 
come in. 

(Whereupon, there was a brief conference in the Chambers of 
the Judge which was off the record.) 

(Out of the presence of the jury) 

THE COURT: The objection of the Government will be overruled. 

Bring the jury in. 

(The jury returns to the courtroom.) 

(Whereupon, the witness resumed the stand.) 

MR, CASEY: May I continue, Your Honor? 

THE COURT: You may. 

BY MR. CASEY: 

Q. Doctor, asI recall, you recognize Noyes and Kolb, Modern 
Clinical Psychiatry, Fifth Edition, 1958, as an authoritative work in 
your field of psychiatry? A. Yes. 

Q. Now, Noyes and Kolb are diplomates, are they, of the 
American Borad of Psychiatry? A. I do not know. 

Q. Doctor, let me read to you what they say at page 542, 
Disturbances of Personality Traits, Emotionally Unstable Personality: 

"Individuals of this type of personality are characterized by 
the explosive intensity of their emotions in reaction to relatively slight 
external stimuli. 

"Between their outbursts they are usually outgoing and friendly, 
happy and likable." 

"Their relationship to other persons, however, is constantly 
subject to fluctuating emotional attitudes because of strong and poorly 
controlled hostility, guilt and anxiety. 
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"Their emotional tension is usually at a rather high pitch and 


may suddenly and unexpectedly burst out in uncontrolled anger or 
other disproportionate emotional display. 
"At these times such persons may shout, bluster, threaten or 


even become destructive and assaultive. 

"In some, the excitability may be manifested in outbursts of 
despair, sulky irritability or obstinate inaccessibility. 

"Suicidal attempts in response to frustration or as an effort 
to relieve a situation regarded as intolerable are not rare. : 

"Jealousy and quarrels with those of the opposite sex are common. 

"Far from being the desired evidence of vigor and strength of 
personality, the outbursts of the excitable are often poorly concealed 
attempts to disguise an inherent weakness. 

"Such reactions, characterized by fluctuating emotional attitudes, 

unstable and explosive feelings and undependable judgment, are 
to be regarded as expressions of an immaturity of personalit Po 

Now, do you agree with that, Doctor? A. Generally, yes. 

Q. Now, Doctor, would you explain what this means: 
"Individuals of this type of personality are characterized by the ex- 
plosive intensity of their emotions in reaction to relatively slight 
external stimuli"? 

Does that mean, Doctor, that what a stable personality would 
regard as a slight insult, or rather mild soft shoving or something of 
that sort, these persons react as a stable personality would to a very 
great stimuli? A. Yes. 

Q. Therefore, Doctor, does this mean that the person who is 
insulted, with this type personality, is insulted and struck on the head, 
might react because of the personality, rather than just getting himself 
out of the way, or pushing a person away, might stab him or assault 
him or club him? A. He could. 

Q. "Between their outbursts they are usually setae and 
friendly, happy and likable." 
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Is that characteristic of these persons with emotionally unstable 
personality? A. Generally speaking, I would say yes. 

Q. Now, Doctor, in Mr. Carey's case, you had a history of 
what happened on May 19, 1960, didn't you? A. Yes. 

Q. Your Court Notes? A. Yes. 

Q. Wouldn't that be an example, Doctor, of a person reacting 
with exposive intensity in reaction to a relatively slight external stimuli? 
A. When -- 

Q. That is, he acted -- A. When are you speaking of on May 
19 -- immediate -- you said emotionally unstable individual reacts 
immediately to, say, minor stress or minor irritation, rather than 
a delayed reaction. 

Q. Usually they react immediately. Sometimes it is delayed. 


Is that correct? A. Yes, but most of the time it is an immediate 


reaction. 
Q. What do you mean by delayed, Doctor? What period of 


time? A. Well -- 

Q. Beyond which you would say it was delayed? A. This is 
characteristic of an emotionally unstable personality -~- is that under 
minor stress, he reacts explosively to the stressful situation. 

For example, if a man may be in financial difficulty, as soon 

as he realizes that he is financially in difficulty, he doesn't 
stop to think about how he may get out of it or what he may work out 
in solution to it. 

He immediately goes off into a tantrum or an explosive reaction 
to it immediately. 

This is what is meant by emotionally unstable, he is unstable 
and, for example, on that date that you give, it depends on -- the question 
you asked -- if there had been an emotionally unstable personality, 
there should have been an immediate reaction to some stress. 

Q. Doctor, what is your understanding of the time between 
stimuli and a disproportionate explosion of his emotions that resulted 
in a stabbing? A. I don't know the exact time, but even -- 
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MR. LOWTHER: I object to the form of that question. Tam 
going to have to object, Your Honor, that disproportionate business. 

THE COURT: Counsel may rephrase his question. 

BY MR. CASEY: 

Q. Doctor, what was your -- what is your understanding or 
what was it at the time you made your notes? What was the delay between 
the stimuli provided by the deceased, and the reaction by the defendant, 
Mr. Carey? A. I don't know the exact time in minutes, but there was 
a delay of several minutes or more. 

Q. You just don't know what the delay was, is that right? 

A. At least several minutes or more. 

Q. You don't know whether it was one or 2 minutes, or whether 
it was 4or 5 minutes? A. Well, from the information that I had, it 
was at least 3 or 4 minutes along. 

Q. Now, Doctor, while Mr. Carey was in the hospital, was 
he friendly, happy, likable? A. Yes, he made a good adjustment at 
the hospital as far as I know. 

Q. Um, hum. Now, Doctor, do you know that that has been 
or do you have a history that that is the kind of person he has been, 
except for the assault, that he has been in his life? A. Yes. 

Q. And, Doctor, do you know of a disproportionate reaction 
by Mr. Carey, an assault, on one other occasion in his life -- do you? 
A. I was under the impression it was two other occasions, but it 
may have been one. 

Q. Do you recall when they were? A. No, I do not recall. 

I don't have the record. 


Q. Do you know the circumstances there, that is, do you know 
what the stimuli was for the assault? A. No. : 

Q. You don't know what the other person had done to him, if 
anything, is that correct? A. No, I do not. 

Q. Whether it was an insult or slight assault, or at it was, 
is that correct? A. No, I do not know. 
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Q. Do you know in those cases, Doctor, what delay, if any, 
there had been between the time that someone stimulated him emotionally 
and the time he reacted? A. No, I do not. 

Q. That would be important in deciding whether this was -- 
these actions were the result of an unstable personality, emotionally 
unstable personality? A. You are speaking of actions back at the 
time of the previous assault? 

Q. Yes. A. Not the present time. It would be important in 
making a diagnosis as to his condition in 1952 or 1950, but not nec- 


essarily important as to his present condition. 


Q. Well, this is, what we ‘are discussing here, is the reaction 
that an emotionally unstable personality makes, is something that 


usually follows a pattern through that person's life, isn't it? 
A. That is correct. 

Q. This is the way they act? 

A. Yes. 

Q. When given a relatively slight stimuli, they react dispro- 
portionately and often assaultive? A. Yes. 

Q. You don't know the circumstances surrounding any prior 
assaultive efforts, is that correct? A. No, I do not. 

Q. You don't know how many there were? A. I think I said I 
-- to the best of my recollection, there were two, but it may have 
been one. 

Q. "Their relations to other persons, however, is constantly 
subject to fluctuating emotional attitudes because of strong and poorly 
controlled hostility, guilt and anxiety." 

Is that correct? <A. Yes. 

Q. "Their emotional tension is usually at a rather high pitch 
and may suddenly and unexpectedly burst out in uncontrolled anger or 
other disproportionate emotional display." 

Is that correct, is it? A. Yes. 

Q. "At these times such persons may shout, bluster, threaten, 
or even become destructive and assaultive." 
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Is that correct? A. Yes. 

Q. Now, Doctor, I take it that the reaction that is destructive 
or assaultive is a more severe reaction than shouting or blustering. 

Is that correct? Or just threatening? A. Well, I thinkI would con- 
sider being assaulted worse than being threatened, yes. 

Q. So that a person who hasan emotionally unstable personality, 
that manifests itself in destructive acts, assaults, has a more severe 
emotional unstable personality than the individual who has that condition, 
but when it manifests itself, he simply shouts, blusters, or threatens? 
A. Yes. 

Q. "In some, the excitability may be manifested in outbursts of 


despair, sulky irritability or obstinate inaccessibility." 
Is that correct? A. Yes. 
"Suicidal attempts in response to frustration or as an effort to 


relieve a situation regarded as intolerable are not rare." 

Is that correct? A. Yes. 

Q. And you did not seek the records of the D. C. General Hos- 
pital, as I recall, with reference to 9 days he was in that hospital after 
what may have been a Suicidal attempt in 1949? A. I don't recall 
whether a letter was written or not to D. C. General. To the best of 

my recollection, if a letter had been written, we did not receive 
any information from them. 

Q. And you did not know when you examined this patient that 
after that incident when he jumped through the window in 1949, he was 
found by the Mental Health Commission to have -- 11 days later -- to 
have recovered from that psychotic episode? A. No. 

Q. You didn't know that? A. No. 

Q. "Jealousy and quarrels with those of the opposite § sex are 
common." 

Is that true, Doctor? A. Yes. 

Q. Isee. Now, you know, do you not, Doctor, that at the time 
of May 19, 1960, this man had a quarrel with a woman, a member of 
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the opposite sex, is that correct? A. Yes. 

Q. Do you know whether or not he had ever assaulted a woman 
on other occasions? A. I don't know. 

Q. Do you know whether he had been quarreling with a woman 
on any of the other occasions when he assaulted someone? 

A. No, I do not. 

Q. "Far from being the desired evidence of vigor and strength 
of personality, the outbursts of the excitable are often poorly concealed 
attempts to disguise an inherent weakness." 

Is that correct, Doctor? A. Yes. 

Q. "Such reactions, characterized by fluctuating emotional 
attitudes, unstable and explosive feelings and undependable judgment, 
are to be regarded as expressions of an immaturity of personality." 

Is that correct? A. Yes. 

Q. Doctor, you have agreed with everything in that paragraph. 
Is that correct? That I have read to you. A. Generally speaking, yes. 


Q. Well, we have gone on sentence by sentence. You have agreed 
with eachone. A. Yes, but what I don't agree with is that each individual 
has to have each one of these symptoms. 


Q. Every person with an emotionally unstable personality need 
not have every symptom and every characteristic that was described in 
this paragraph, is that correct? A. That is correct. 

Q. Is there any symptom, any characteristic feature of that 

personality, type personality that I read, that you found Mr. 
Carey did not have? A. Well, I didrit find him to have an emotionally 
unstable personality. 

Q. Well, we have heard that, Doctor. Now -- 

MR. LOWTHER: Wait a minute, please. I ask that that 
remark be stricken. 

THE COURT: That will be stricken. 

MR. LOWTHER: Counsel has repeatedly done that and I haven't 
objected too much, but I am starting to object now. 
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BY MR, CASEY: 

Q. Go ahead, Doctor. A. I would have to go over each sympton 
individually to determine. I don't recall how many there were -- how many 
there were in the paragraph. 

But I didn't find enough in this individual to warrant diagnosing 
an emotionally unstable personality. 

Q. You think he has a stable personality? A. Well, I think 
every one has certain character traits, or neurotic traits, but I think 
the deviation has to be sufficient to warrant a diagnosis. 

Q. The deviation from the normal has to be sufficient, is that 
right? A. That is correct. 

Q. There has to be a Sufficient difference between the normal 

and what you find in the patient in order to say that he has an 
emotionally unstable personality? A. Yes. 

Q. "Individuals of this type of personality are characterized by 
the explosive intensity of their emotions in reaction to relatively slight 
external stimuli." 

Well, you know that this man has reacted with intensity, don't you? 
A. Yes, but that is not the full statement. 

Q. Iam going to go through with it, Doctor. He has reacted 
with intensity, hasn't he? A. Yes. 

Q. You know from what was available to you there, you know 
of 2 assaults, is that right -- or 3? A. One or 2 previous, yes. 

Q. Or three? And you know of another event when he made 
either a suicidal attempt or a suicidal gesture, is that correct? A. Yes. 

Q. At any rate, Doctor, jumping through a closed second story 
window carrying 4 of 6 panes with you, as you go to the cement below, 
is certainly an intense reaction to something, isn't it? | 
A. Well, it is a reaction, yes. 

Q. Itis certainly intense, isn't it, Doctor? Jumping through 
a closed second story window to the cement below, carrying the glass 
panes right with you? A. Well, I think that it is certainly a reaction 
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that is not done every day -- we don't see every day -- but there are 
different reasons that this happened to have been done. 

Q. Well, it is an intense reaction, isn't it, Doctor? 

A. Okeh. I will agree. It is intense. 

Q. And it is disproportionate, isn't it, Doctor, to a riding by 
a father-in-law about one's criminal record? A. Would you repeat 
that, please? 

Q. It is a reaction that is not in proportion to the stimuli which 
the history shows in this case was a razzing or riding by his father -in- 
law concerning his police record. A. Well, I don't know about that. 

Q. You don't know that that is what happened on that occasion? 
A. Ithink the other day -- my information was that the stepfather was 
about to have him sent back to jail. 

Q. But he was threatening to do that. A. Threatening to do it, 
and the patient wanted to get away. Did not want to go back to jail. 

Q. Well, you know, don't you -- you do, Doctor, you do know 
that the only persons who can put you in jail are the arresting police 
officers or the Court? Your father-in-law can't do it. 

A. No, but the father-in-law may be able to prefer charges 
against the individual. 

Q. Do you have any history where the father-in-law had any 
information that would permit him to prefer charges, that would result 
in a jail sentence? A. Well, my impression is that he certainly could 
have been arrested for being intoxicated. 


Q. Well, was he intoxicated when he jumped through the window? 


A. Well, when are we speaking about? Now are you speaking about only 
the time of the window or the day before he may have been -- he had 


been drinking continuously for several years, so he would certainly 
have been intoxicated at some time. 

Q. Now, Doctor, it isn't much of a stimuli if your father -in- 
law kids you or rides you about your police record, and the fact that 
the next time you get drunk, you may be sent to jail, is it? 
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That certainly doesn't warrant a stable personality in jumping 
through a closed second story window? A. Probably not. 

Q. So this man has reacted disproportionately with intense 
reaction, is that correct, in emotional situations? A. Yes, on occasion 
he has. 

Q. And you don't know just how many occasions? 

A. No, I do not know the number. 

Q. "Between their outbursts they are usually outgoing and 
friendly, happy and likable." 

That's true here, isn't it? A. As far asI know, yes. 

Q. "Their relationship to other persons, however, is constantly 
subject to fluctuating emotional attitudes because of strong and poorly 
controlled hostility, guilt and anxiety." 


Now, "their relationship to other persons, however, is constantly 


subject to fluctuating emotional attitudes." 

Doctor, you know that in May 19, 1960, he was quarreling and 
the person with and the person he stabbed was his landlady of several 
years? A. Yes. 

Q. Do you know whether or not they were friendly? 

A. They had been. 

Q. Did they -- do you know he called her ''Mom?" 
A. No, I did not. 

Q. Do you know, Doctor, on the other occasions, when he has 
assaulted, whether or not the subjects of the assault were persons that 
he had had relationships with over a period of years? A. No, I did not. 

Q. So so far as you know, do you know -- well, do you know how 
he gets along or has gotten along with anyone other than the landlady with 

whom he lived and of whom he was fond for several years and 
then had a fight and stabbed her? A. I know that the 3 months he was in 
St. Elizabeths, that his adjustment was fairly satisfactory. 

Q. Do you know of his relationship outside of St. Elizabeths, how 
he got along with anyone other than the landlady? A. Well, ‘not any 
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specific individual, no. 

Q. So, Doctor, with respect to this sentence, "Their relation- 
ship to other persons, however, is constantly subject to fluctuating 
emotional attitudes because of strong and poorly controlled hostility, 
guilt and anxiety," the only person outside of St. Elizabeths with whom 
he had a relationship, that you know about, was the landlady. Is that 
correct? A. The only individual, yes. 

Q. And certainly with the landlady, whom he called "Mom," 
and got along with for years and then had a fight with and stabbed, with 
that one instance in mind, the only one you have, this would be -- the 
relationship would be subject to constantly fluctuating emotional 
attitudes because of strong and poorly controlled hostility, guilt and 
anxiety? A. Would you repeat that now? 

Q. With respect to the landlady, that relationship was subject 
to fluctuating emotional attitudes because of strong and poorly controlled 
hostility, guilt and anxiety, wasn't it? 

She was his friend. He called her "Mom." And then he got in 
a fight with her and stabbed her. A. I don't know whether it was due 
to a fluctuating feelings of hostility of guilt or aggression. 

Q. Your notes wouldn't show anything on that? Oh, you don't 
have notes. A. I have notes. 

Q. You mean your Court Notes? A. Yes. 

Q. What you made from other people's notes? A. And my own 
information that I obtained. 

Q. Well, everything in the Court Notes is in the hospital record. 
We did establish that on Thursday? A. Yes. 

Q. And none of the hospital records were made by you? 

A. The records were not, but I was present at the time, but I did not 


dictate it, but I was at the conference where this information came from. 


Q. All right. Now, "Their emotional tension is usually ata 
rather high pitch and may suddenly and unexpectedly burst out in un- 


controlled anger or other disproportionate emotional display." 
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You agreed with that earlier, didn't you? A. I agreed that this 
is a general characteristic of emotionally unstable individuals, yes. 

Q. And you don't have the details of the other times when he 
reacted with a disproportionate emotional display? 

You don't know the circumstances surrounding the suicidal 
attempt or genture, or the other assault, or fights he has been involved 
in? A. No. 

Q. "At these times such persons may shout, bluster, threaten 
or even become destructive and assaultive." 

You do know that this man has threatened, been destructive and 
assaultive, don't you? A. I don't know about the threatening. I know 
he has been assaultive and destructive, yes. 

Q. So he has symptoms in that category? A. Yes. : 

Q. "In some, the excitability may be manifested in outbursts 
of despair, irritability, or obstinate inaccessibility." 

Did you find that in this case? A. No -- 

Q. You don't? A. No. 

Q. You don't have any information on that? A. I don't recall him 
being extremely obstinate or stubborn while he was at the hospital. 

Q. But your testimony was on Thursday, you don't know how 
many times you saw him, when you saw him, or whether you saw him 
for 10 minutes or longer, isn't that correct? 

And you don't know -- A. No -- 

Q. -- any of the subjects, you have no personal recollection of 
any of the subjects covered. A. This is not correct. 

Q. Well, didn't we go through, Doctor, the subjects that were 
covered by you on your examination, one by one, on Thursday, and 
didn't you say you didn't remember them and you didn't make a record 
of it -- you couldn't keep track by memory of 375 patients, and if you 
made records of your examinations, that's all you would be doing was 
making records? A. This is partly what I said. 


Q. Well, Doctor, what opportunity did you have -- how much 
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time did you spend with this man to see whether he showed any evidence 
of despair? A. Well, I thinkI said that ina medical staff conference 


which was Octder 3, 1960, approximately -- I am not sure of the exact 


nature or the time limit that we put on it, but 3 cases usually take 
around 3 and a half to 4 hours. 

I would estimate an hour or an hour and a half was spent with 
this patient, in reviewing his case, interviewing him, and discussion 
of the diagnosis and our findings. 

I don't recall the exact question I asked, or the exact question 
any physician asked. 

I don't recall what the patient's exact answer was, whether this 
patient, or any patient, but generally speaking, I recall the examination 
that was conducted. 

I recall the patient. But I don't recall the detailed question and 
answer that went on during the interview. 

Q. Doctor, what, if anything, was asked of him concerning the 
despair while he was in your presence at the medical staff conference? 
He was in your presence about 20 minutes? Is that your testimony? 
A. I said I didn't know exactly, 20 or 30 minutes, approximately. 

Q. And there were about 30 people there, were there? 

A. No, there weren't. I don't -- usually there is not 30, probable 10 
or 12. 

Q. Well, in this case there were 13 psychiatrists alone, weren't 
there? A. I will have to check and see. (Checks.) 

13 psychiatrists, 1 psychologist and 1 social worker. 

Q. That's 15, is that right? A. Right. 

Q. Then Reverend Gardener and several other chaplains were 
there, isn't that correct? A. I don't know. There may have been. I 
don't have any -- 

Q. Do you have the hospital record there? A. No, I do not. 
You have it there. 

MR. LOWTHER: Here it is. 
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(Mr. Lowther gives record to Mr. Casey and Mr. Casey brings 


it to the witness.) 
THE WITNESS: Yes. 
BY MR, CASEY: 
Q. There are 16 people named and there were several other 


psychiatrists -- were several other chaplains, aren't there? Isn't 
that right? A. Yes. 

Q. Doctor, do you remember, what, if anything, he was asked 
about despair at that conference? A. Well, Mr. Casey, it is frequently -- 
you obtain information from a psychiatric examination, not by asking 
some questions, but by your observation of that individual. 

He did not appear that he was sad or despaired or -- during 
the interview, or some notation would have been made that he was 
depressed. 

So it is not always what you get and the content of the questions 
that are asked, but frequently it is what you observed --~- the: expression 
of the individual. 

Q. Now, Doctor, persons who are ina -- have despair as a 
result of emotionally unstable personality aren't constantly in a state 
of despair, are they? 

A. Not necessarily, no. 

Q. What you observed of this man at that staff conference during 
20 or 30 minutes, in the presence of a large group of people, was that 
he didn't appear despaired, as he sat in front of all those people on that 
day, is that correct, October 3. A. That is correct. 

Q. The same thing could be said for sulky, Doctor? 

A. Lobserved none. 3 

Q. During the 20 or 30 minutes on October 3, in that large group? 
A. Yes. 

Q. The same thing could be said for irritability, Doctor? 

A. Yes. 

Q. Or obstinate inaccessibility, the same thing could be said 

for that? A. Yes. | 
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Q. Now, Doctor, the next sentence is: "Suicidal attempts in 
response to frustration or as an effort to relieve a situation regarded 
as intolerable are not rare." 

Well, you at least know that there was a suicidal attempt or, as 
you say, perhaps gesture, in this man's history, isn't that correct? 

A. Yes. 

Q. Well, let me go back for a moment, Doctor. AsI recall, 
none of this man's associates or family were called in to ask whether -- 
ask his wife or his mother whether at home he was despaired or sulky, 
irritable, or inaccessible, were they? A. I think a letter was written 
requesting them to come in. I do not know whether they did respond 
to the letter or not. 

Q. "Jealousy and quarrels with those of the opposite sex are 
common." 

Well, you do know of at least one quarrel with a member of the 
opposite sex. Isn't that correct? A. I know of one, but this says 
generally. 

Q. You just don't know what members of the opposite sex he has 
quarreled with in the past, do you? Or how often, or how intensely? 
A. Iam sure had he quarreded intensely and frequently some inform- 
ation would have been available to this effect. 

Q. How about quarreling with a woman to the extent he'd stab 
her, Doctor? 

Do you know whether he ever did that in the past? A. Yes. 

Q. He did, didn't he? A. Yes. 

Q. And that is the only other history you have of an assault, 

isn't that correct? A. I don't know the exact number of the 


history of assaults that he has got. 


Q. "Far from being the desired evidence of vigor and strength 
of personality the outbursts of the excitable are often poorly concealed 
attempts to disguise an inherent weakness." 

That is a comment, is it not, the finding there? A. Yes. 


455 


Q. "Such reactions, characterized by fluctuating emotional 
attitudes, unstable and explosive feelings and undependable judgment, 
are to be regarded as expressions of an immaturity of personality.” 

There, again, that is a comment on the symptoms, that you 
agree with? A. Yes. 

Q. Not in itself a symptom. 

Now, Doctor, there wasn't anything in that paragraph that you 
could, from records or recollections, definitely say this man doesn't 
have, isn't that correct? And are present in his history. A. Well, I 
would have to answer that with an explanation, and say that on any in- 
dividual's life, you can pick out an episode which will fit any description 
in that paragraph, but this is speaking about a life history of that in- 
dividual, not an individual episode, but a continuing life pattern that has 
existed since childhood up to the present time: that is, that he is 
emotionally unstable, not only when he assaults someone, but also he 
is emotionally unstable in love affairs, financial difficulties, or financial 
successes, that every facet of his life is emotionally unstable. 

Now, it not only goes to that, but to -- in every aspect of his 
living. But to pick out one isolated incident in my life or anyone else's 
life, you can place us in that paragraph which will fit us with that one 
incident quite easily. 

Q. Doctor, what you are concerned with, then, the important 
thing is to know what this man's life has been, see how many incidents 
there have been that fit into that paragraph, to find out how many re- 
lationships have -- fit into that paragraph, to find out how many moods 


or how long he has the moods to fit in that paragraph, isn't that right? 


A. That is correct. 

Q. Allright. Now, Doctor, you remember right after lunch on 
Thursday, when you went back on the stand, I stood generally over here 
and went through this man's childhood with you, and you didn't know the 
details of that --- whether he was irritable, whether he was difficult in 


school, whether he was sulky in school, whether he got along with children, 
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whether he was outgoing in school, and you said you didn't know. 


A. I didn't know the details; generalities, I have an idea about. 

Q. Do you remember, Doctor, that on that same occasion I 
stood over there and asked you, oh, so many things about how he got 
along as a young child, whether he played and fought with other children, 
naturally; how he played; with whom he played; what kind of a home he 
grew up in; was it a home provided by his mother, by his father, or by 
someone else and you didn't know? A. I didn't know the answers to the 
questions that you asked, no, I did not. 

Q. Doctor, do you remember that on Thursday, right after 
lunch, I also asked you what you knew about his marital history, how 
many times he had been married, whether he had ever been divorced, 
if he had been divorced, were there children involved, whether he had any 
trouble with a former wife, and you didn't know the answer to that? 

A. That is correct, I did not. 

Q. Doctor, we have found out on Thursday, at that same time, 
didn't we, that all you knew about his long anti-social -- long history of 
anti-social behavior was what was on the police records? 

MR. LOWTHER: Wait a minute, this business about long anti- 
social behaviour -- 

THE COURT: The objection is sustained. 

BY MR, CASEY: 

Q. Doctor, in your Court notes, the patient has a long anti- 
social history? A. Yes. 

Q. Do you remember I asked you, Doctor, what you knew about 
that right after lunch on Thursday, about the details, the circumstances, 
the events in this long anti-social history, and all you knew was a des- 
cription of what happened on May 19, and what was on the police record 
that was in your hospital records? A. Yes. 

Q. Then, Doctor, I asked you about the details and use of 
alcohol early Thursday afternoon, didn'tI? A. Yes. 

Q. And there you frankly admitted that you didn't know when 


457 


he started drinking, either in point of time or with what events in his 
life it may have coincided -- I think I suggested perhaps when he got 
out of the Army, when he had been in the Army, when he was first 
married, etc., and you didn't know the answer to that? A. That is 
correct. 

Q. You frankly conceded, Doctor, with reference to the details 
of this man's use of alcohol on Thursday afternoon, that you didn't know 
whether he was a 6-jigger man or a five fifths man, do you remember? 

You said you didn't know whether he drank 6 jiggers a day or 
five fifths a weekend? 

I think I said I didn't know whether he drank 6 or 7 jiggers, 6 
jiggers, or 7 jiggers, and I think then when you re-asked the question, 
you said I didn't know whether it was 6 jiggers or a fifth. 

Q. Now, Doctor, these things are necessary to see whether 
this pattern of these moods and these events have gone on and on in 
this person's life, isn't that correct? Isn't that the kind of history you 
want to decide whether you have an emotionally unstable personality 
before you or not? A. Let's say that it would certainly be desired. I 
don't feel that it is always absolutely necessary, but I think if you find 
out generally speaking that the person completed high school or how 
far he went along without any real bad situations in school, then you have a 
general idea. : 

But if I went into each question and each minute detail that this 
textbook elaborates, it would take approximately 6 months to work up one 
case. 

@. And you only had 3 months? A. Three months for 350 patients. 

Q. Yes, sir. You had 350 to 375 patients there as a rule? 

A. Yes. 

Q. You were so busy, Doctor, well, asI recall it, you spend, 

I think you testified, 2 and a half to 3 days a week in court in a 5-day 
week? A. Well, at the present time it is running more than that. 


Q. But you explained, too, that last week was unusually heavy, 
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but the average is 2 and a half to 3 days a week? A. Yes. 

Q. Ina5d-day week. A. Yes. 

Q. And you have 350 patients, as a rule, out there? John 
Howard Pavilion? A. Approximately. 

Q. So many that you can't make records on your casual exam- 
inations, is that correct? A. That's not the reason that we don't make 
records. I mean, it is not -- to make a record every time you see a 
patient or every time you go on the ward, you would have so many 
records, you wouldn't know -~- you wouldn't have any contact with the 
patient. You would lose the contact of the intimate relationship that 
exists between the patient and the doctor. You would be more involved 
in records. 

Q. And, of course, with that many patients, Doctor, you can't 

keep in your mind what you covered with a patient last time 


and what you learned about him last time. You can't remember that about 


the patient, can you? A. No, we cannot, not on each patient. 


Q. Was any one doctor assigned to Mr. Carey? To be his 
doctor at St. Elizabeths? 

THE COURT: Wait just a moment. Will you gentlemen come 
up here, please? 

(At the Bench.) 

THE COURT: Mr. Casey, the Court feels that we are going 
over identically the same information. 

MR. CASEY: If the Court please -- 

THE COURT: There is no -- unless you can show the Court that 
there is some reason to reiterate. We have gone over all this. 

MR. CASEY: I am not sure that the Court would -- 

THE COURT: The Court feels that the defendant in this case, 
his mother, Mrs. Smoot, everyone else, has testified as to his child- 
hood as to his schooling, as to his CCC,as to his Army. 

Now, when you ask the question "long anti-social", there is an 
implication that it went back prior to the day that he was discharged from 
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the Army. 
MR. CASEY: That's right, and the doctor -- those are his words, 


not mine. 
THE COURT: I say that. So the Court feels that we have spent 


the morning now going over practically the same information that has 
been gone over prior. 

MR. CASEY: This morning, the principal purpose this morning 
was to go over the authorities' description of an anti-social personality. 

THE COURT: Now, we have gone over that twice. 

MR. CASEY: That is the first time I have been through it, 
Your Honor. | 

THE COURT: I mean this morning we went through it twice, 
didn't we? 

MR. CASEY: Yes, Your Honor, we did. 

THE COURT: All right. 

MR. CASEY: If the Court please, you will recall that 'when Your 
Honor -- I objected to this doctor testifying, giving a diagnosis, unless 
he had, was able to show what that diagnosis was based on; Your Honor 
permitted him to express the diagnosis without explaining that -- what 
opportunity he had to observe this man and what he found, what he based 
the diagnosis on. 

I submit, Your Honor, that that is error in the case of an expert 
witness. 

THE COURT: And you have that on the record. 

MR. CASEY: I think I took pains to show that this man has no 
knowledge of this patient -- 

THE COURT: My point is that you have already gone through 
that. Now, are we going to keep on reiterating that? 

MR. CASEY: No, Your Honor. I am all through with that. 

THE COURT: Allright. All right, gentlemen. 

MR. CASEY: May I have the last question. 

(Whereupon, the last question was read to Mr. Casey by the 
reporter.) 
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MR. CASEY: I haven't asked that question yet. 

THE COURT: Anyone assigned? 

MR. CASEY: I asked that of Dr. Platkin, but not this doctor. 

THE COURT: All right. 

(In open Court.) 

BY MR. CASEY: 

Q. Doctor was there any doctor at St. Elizabeths that was 
assigned to Mr. Carey, to be his doctor during the 90 days he was com- 
mitted to stay there? A. No. 

Q. Now, Doctor, asI recall, all of your psychiatric training 
has been at St. Elizabeths Hospital? A. Well, and Medical College, 
you have courses in psychiatry and internship you get -- rotate through 
services on psychiatry. But the specialized training has been at St. 
Elizabeths. 

Q. Psychiatry is a course that is covered in every medical 
school along with the other courses in medicine? A. Yes. 

Q. Then you were a general practitioner in South Carolina? 

A. Yes. 

Q. Theninthe Army? A. Yes. 

Q. And when you came out of the Army, you decided to under - 
take to be a psychiatrist? A. Yes. 

Q. All of your psychiatric training has been at St. Elizabeths? 
A. All the specialized psychiatric -- 

Q. After medical school, rather? A. Right. 

Q. And during, virtually all the time you have been at St. 
Elizabeths, you have been assigned to the maximum security department, 
John Howard Pavilion there. Is that correct? A. Most of the time, 
except for a period of possibly 6 months. 

Q. Assigned to this other branch of St. E.'s, yes. A. Yes. 


1064A Q. And John Howard Pavilion is the place where persons are 


kept who are involved in criminal cases here? A. Yes. 
Q. That is why you are called to Court so often? A. Yes. 
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Q. St. Elizabeths Hospital, Doctor, has never been certified 


by the American Board of Psychiatry, has it? A. What is this, now? 
Q. Has St. Elizabeths Hospital ever been certified and approved 
by the American Board of Psychiatry? A. Well, I don't know. 
(Pause. ) 
Q. Has St. Elizabeths Hospital ever been accredited by the 


American Psychiatric Association? A. I would have no idea. I do not 


know. 

Q. Thank you, Doctor. 

MR. CASEY: Nothing further. 

THE COURT: We will take 10 minutes at this time. 

(Whereupon, the Court took a short recess.) 

(After recess.) . 

(Thereupon, Dr. Owens, the witness who was being examined 

prior to the recess, resumed the stand and the proceedings 

continued as follows:) 

MR. CASEY: If the Court please, we hada response to the forth- 
with subpoena. May I continue the examination in light of these records? 

MR. LOWTHER: I have no objection. , 

THE COURT: All right. 

BY MR. CASEY: 

Q. Doctor -- 

MR. CASEY: Your Honor, may this record be marked Def- 
endant's Exhibit 9 for identification? | 

THE COURT: It will be so identified. 

THE DEPUTY CLERK: Defendant's Exhibit 9, marked for 
identification. 


(Thereupon, Nursing Notes and Doctors' 
Progress Notes made of the patient while 

at St. Elizabeth's Hospital, was marked 
Defendant's Exhibit No. 9 for identification.) 


BY MR, CASEY: 
Doctor, I show you Defendant's Exhibit 9 for identification, 
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and ask you if you can tell the Court and jury what that exhibit is? 
A. This is a nursing note made of the patient's hospitalization while 
he was at St. Elizabeth's. 

Q. And the doctors’ progress notes? 

A. Some of them are on here, yes. 

Q. Is this the other portion of the St. Elizabeth's Hospital file 
you referred to on Thursday as not being included in the two other 
folders we showed you? A. Yes. 

Q. And the one that might reflect the visit by you? A. It may; 
it may not. 

MR. CASEY: That is simply the subpoena, for the record. 

BY MR, CASEY: 

Q. Doctor, will you look through that record, please? 

MR. LOWTHER: I would like to see it first, if the Court please. 

MR. CASEY: Excuse me, Mr. Lowther. 

(Mr. Casey handed Defendant's Exhibit 9 for identification, to 
Mr. Lowther.) 

(There was a pause while Mr. Lowther looked at the exhibit, and 
thereafter the proceedings continued as follows:) 

BY MR, CASEY: 

Q. Doctor, will you please look at this Defendant's Exhibit 9 
for identification, and tell the Court and jury if anywhere your name 
appears in that file or reference is made to a visit by you, or an exam- 
ination by you? 

MR. LOWTHER: It is stipulated his name does not appear in 
there. 

MR. CASEY: It won't be necessary. The Government agreed 


your name does not appear in there. There is no reference to any 


examination or visit by you. 
BY MR. CASEY: 
Q. There are, however, Doctor, references to visits by other 
doctors, and there are entries by other doctors; are there not? A. Yes. 
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Q. This is the doctor's progress note of July 15, 1960; that is, 
the date this gentleman was admitted to St. Elizabeth's Hospital? A. Yes. 
Q. That is signed by Dr.Anderson? A. Yes. 
Q. Andon the doctors' progress notes, a couple of weeks later, 
July 31, 1960, Dr. Anderson makes another note? A. Yes. 
Q. August 16 on the doctors' progress notes, is this Dr. Lynch? 
A. Yes. 
. And he has made a note, has he? A. Yes. 
Now, nursing notes. Who is J. Campbell? 
The charge attendant on the ward. 
This is a nurse, Miss Conner? A. Yes. 
Q. Here is a reference by the attendant, J. Campbell, and his 
note of September 16 that Dr. Gregorian saw this patient? A. Yes. 


Q. Dr. Gregorian was also at the medical staff conference; 


wasn't he? A. Yes. 

Q. On September 7, 1960, note: "Seen by Dr. --." Is that 
Ling? A. (Spelling) L-u-i-k. 

Q. He was at the medical staff conference? A. She was, yes. 

Q. A note here on August 5, 1960, in the nursing notes, "Seen 
by Dr. Read." A. Yes. 

Q. Here is a note here on the nursing notes of medicine ordered 
by Dr. Read. A. Yes. | 

Q. Andon August 12, 1960, seen by psychologist, Dr. Mercer 
this a.m., and signed by J. Campbell, the attendant. A. Yes. 

Q. Andanentry here: "His family visits him about once a week." 
That is made August 13, 1960? A. Yes. 

Q. Another entry here on July 22, 1960, "Seen by Dr. Read." 
A. Yes. 

Q. Dr. Campbell makes that entry? A. Yes. 

Q. Who is Dr. Read? Is he a psychiatrist? A. He is a member 
of the staff, yes. He became a member of the staffinJuly. He finished 


his residency program. 
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Q. And July 31, 1960, on the nursing notes there is a prescrip- 
tion for medicine given by Dr. Anderson? A. Yes. 
@. And Mr. Campbell's notes, ''Seen by Dr. Anderson" and 
the medicine ordered? A. Yes. 
Q. Medication and treatment record; this sheet here? A. Yes. 
Q. Does this indicate what doctor ordered this medicine? 
A. Yes. Dr. Lynch. 
That was for headache? A. Yes. 
Who prescribed this medicine? A. Dr. Luik. 
What is that medicine? A. Doriden. 
Is that a sleeping medicine? A. Yes. 
Q. The next medicine was September 17, epsom salts. That 
is Dr. Gregorian, is it? A. Yes. 
Q. What is this, another medicine here? A. Yes. For headache. 
Q. On 3 October, the day of the medical staff conference? 
A. Yes. 
. And he was given headache medicine? A. Yes. 
Who prescribed that? A. Dr. Lynch. 
. Another psychiatrist? A. General medical officer. 
Q. Here is another prescription for headache, started on July 
31 and ending on August 1; is that for headache, Doctor? A. Yes. 
Dr. Anderson? A. Yes. 


On 2 August 1960, seconal in the amount of four e. g. is 


Who? A. Dr. Lynch. 
August 6. Who prescribed that medicine? A. Dr. Read. 
Is that for headache? A. Yes. 


August 16 was there medicine prescribed by Dr. Lynch? 


Yes. 
Again for headache? A. Yes. 
That is Dr. Anderson on the admission? A. Yes. 


He was admitted to ward and he sets out a regular diet, 


OOOoOP HH OHO 


routine, blood sugar, urinalysis, and so forth, and orders x-rays and 
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E.E. G.? A. Yes. 
Q. Dr. Anderson signed that? A. Yes. 
Q. This is Dr. Anderson's notes on admission, the first sev- 
eral lines here? A. Yes. 
Q. Then, on July 31, 1960: "Patient has been complaining of 
frequent headaches, mostly confined to the left side. He has been having 


headaches off and on most of his life and usually lasting three or four 


days.’ Dr. Anderson signed that? A. Yes. 

Q. Following through the doctors' progress notes, 16 August 
1960: "Complains of soreness in left flank, radiating down toward the 
left inguinal area for past week, no previous history of such pain, pain 
has onset on arising in morning and lasts approximately until noon. 
There is slight tenderness to touch over left posterior lumbar ‘area." 

Is that the low back? A. Yes. 

Q. "Slight tenderness around left flank, no abdominal tender- 
ness or masses. Ideology --" Does that mean cause? A. Yes. 

Q. "of this complaint is not clear.’ 

Is that the end of the doctors' progress notes? A. Yes. 

Q. Dr. Lynch? A. Yes. 

Q. There is no other record of a doctor visiting this man, or 
a doctor signing a notation in the records other than those I read, 
Doctor? A. No. 

Q. Are you familiar with the "Standards for Hospitals and 
Clinics, 1956 Edition, Revised June, 1958, published by the American 
Psychiatric Association? A. No, I am not. : 

* * * * 
REDIRECT EXAMINATION 
BY MR, LOWTHER: 

Q. My question is this: Will you explain for His Honor and the 
ladies and gentlemen of the jury what the purpose is in having more 
than one psychiatrist present at the time this Defendant Carey was 
examined on October 3, 1960? 

A. Well, the purpose can certainly be stated as being two-fold. 
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One, first of all, the most important one is that at this medical staff 
conference at which time we arrive at some opinion concerning this 
patient, we get the views of other psychiatrists, that is, the facts 

that have happened while the patient has been at the hospital, the results 
of their interviews, what the patient may have told them, what he did 
not tell them about various aspects of his personality -- all of this 
goes into arriving at our opinion -- everything we can find out about 

the patient, everything we do or learn from other psychiatrists. 

In addition to this, it is also a training conference where the 
psychiatric residents, those in the resident training program, are 
present in order to have the advantage of learning more about psychiatry 
and the patient that appears that day in conference. 

* * * * * 

Q. Now, I want to pose this question to you. You were asked 
questions during cross-examination by Mr. Casey in reference to 
emotional unstable persons. 

I want you to assume for the purpose of my question that it has 
been testified to in substance in this case by this defendant that in the 
evening hours of the day this crime occurred he was upstairs in the 
premises, the crime occurring on the ground floor; that while he was on 
the back porch trying to fix a bicycle, there had been an argument be - 


tween his wife, involving the landlady and his wife, and the landlady 


came out and said to him, 'Your wife has to leave," and he said, "No, 
she doesn't have to leave. If she goes, I go, too." 

That thereupon it was testified that the landlady struck him with 
a bicycle pump, which has been described as about 15 inches long -- 
one of the hand pumps; the only cut was on his head, and required no 
stitches; that thereafter -- and that he did nothing at that time. 

That thereafter he slapped some water on his head to get the 
blood off, grabbed his cap from his room on the way out, and that in 
his estimate it was two or three minutes from the time the landlady hit 
him with the bicycle pump until the time he got to the foot of the stairs 
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on the first floor and when he got down there he had in his pocket a knife, 
which is marked as Government's Exhibit No. -- received as 
Government's Exhibit No. 1, in evidence. 

That this knife was in the condition it is today, namely, that it 
had match sticks inserted in the casing where the main blade covers so 
that the main blade is not in the case; and that he further testified that 
he, and he demonstrated in front of the jury, he could flip this knife 
open; that he could flip it open with one hand. 


And assume further, if you will, Doctor, that at that time 


downstairs with the landlady at the front door, with no weapon in her 
hand, looking out the door, one arm on the door jamb and the left arm 
on her hip, that he walked up, according to him, and said, "Iam going 
to kill you." 

At the time he did that and made that saying he had that knife in 
his pocket closed; that he thereafter removed the knife from his pocket 
with his left hand, he being lefthanded, flipped the knife open, and stabbed 
the woman in the chest. 

With those facts in mind, Doctor, if, in your opinion, this man 
were an emotionally unstable personality, to a degree where it con- 
stituted a mental disease, would he or would he not have used that knife 
upstairs when this landlady, according to him, was beating on him with 
this bicycle pump? 

Would he have taken it out upstairs instead of downstairs, after 
two or three minutes? | 

* * * * * 

THE WITNESS: In my opinion had he been an emotionally un- 
stable personality he would have displayed an explosive type behavior 
immediately on the applying of some stress or stressful situations, such 
as being hit in the head. 

BY MR. LOWTHER: 


Q. Upstairs? A. Yes. Immediately when he was hit. 


* * * * * 
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1081 Q. Tell the Court and the jury why you didn't ask if he wet the bed 
and whether he liked his mother-in-law and things like that. 
* * * * * 
A. Most of these questions are irrelevant to the patient's present mental 
condition. Now, what we usually do is decide first of all whether the 


patient is suffering from a mental illness and if he is suffering from 


a mental illness then we want to know the motivation, the dynamics, the 


ideology of that mental illness. In other words, why he is mentally ill. 
Then, these questions are important. You go into all the background that 
is possible to get the information concerning these questions. 

1082 But in arriving at an opinion whether the person is suffering 
from a mental illness or not, this is not the question before us at the 
medical staff conference. 

Q. Now, Doctor, during the course of cross-examination you 
were asked, or there was read to you, I think, certain excerpts from 
the staff conference report. 

Now, my question to you is this: What does it mean in here where 
it says that the Defendant Carey shows no pathologic mood fluctuations 
and in general manifests nothing abnormal? 

* * * * * 

THE WITNESS: By "no pathologic mood fluctuation” means the 
individual's mood or his emotions during the conference showed no ab- 
normal fluctuations. That is, they did not fluctuate from smiling to 
sadness to depression to anger, without due cause. 

In other words, his mood was entirely normal during the entire 
conference procedure. 

Now, the next part "in general, manifests nothing abnormal" 
means no abnormal mental signs were noted during the conference. 

1083 BY MR. LOWTHER: 

Q. Doctor, in this report of the conference that you were 
questioned about on cross-examination, it says, "Answers to questions 


are relative, coherent, and appropriate." 
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What does that mean, Doctor? 

* * * * + 

THE WITNESS: "Answers to questions are relative, coherent, 
and appropriate." 

It means he spoke when asked questions. He spoke in a relevant 
manner, and he knew what was being asked of him and he answered the 
question appropriately in a logical manner and ina reasonable way of 
answering the questions. 

BY MR. LOWTHER: 

Q. Doctor, it goes on in this report to say that, "Attention, 
perception, and comprehension are within normal limits. He is correctly 
oriented in all three spheres." | 

What does that mean? 

A. Attention, perception, and comprehension are mental functions. 
For example, comprehension is the ability to understand what is going on 
about the individual. He knew where he was and comprehended the sit- 
uation, the purpose of his conference and the purpose of his hospitalization. 
Perception, he perceived others about him. Attention is ability to listen 
attentively or listen to the individual without being distracted by outside 
noises or disturbances. 

* * * * aK 
BY MR, LOWTHER: 

Q. It goes on to say, Doctor, that memory shows no ‘impairment. 
What does that mean? A. That means the individual can recall both 
recent and remote events that happened in his life. For example, he 
can tell you what happened yesterday, as well as two or three years ago. 

That does not mean minute details but generally speaking his 
memory is within normal limits with ability to recall recent and remote 
events. 


* * * 


WILLIAM G. CUSHARD 


called as a witness for and on behalf of the Government and, having 
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been first duly sworn, was examined and testified as follows: 


DIRECT EXAMINATION 
BY MR. LOWTHER: 
* * * * 2k 
1088 Q. One thing. Are youadiplomate? A. I was certified as a 
specialist in psychiatry by the American Board of Psychiatry and 
Neurology in 1939 
* * * 

THE COURT: That clarifies it. 

Is there any question as to the Doctor's qualification? 

MR. CASEY: He is entitled to testify as a psychiatrist. 

THE COURT: You may proceed. 

BY MR. LOWTHER: 

Q. There was a question asked of Dr. Owens by counsel for 
the Defendant Carey whether or not St. Elizabeth's Hospital had been 
certified, approved by the American Psychiatric Association, and Dr. 
Owens said he didn't know. Do you? A. Not by the American 
Psychiatric Association, but by the Joint Commission on Accredation 
of Hospitals. 

* * * * * 

Q. What is you present position at St. Elizabeth's Hospital? 

A. Clinical Director. 
* bd 
BY MR. LOWTHER: 

Q. I take it, Doctor, the answer is you did attend a staff con- 
ference held on October 3, on the basis of which you formulated an 
opinion as to whether or not this Defendant Carey was suffering from 
a mental disease or defect as of May 19th of this year, the date of 
the crime; is that right? A. Yes. 

Q. Now, will you please be good enough, first of all, to tell 
His Honor and ladies and gentlemen of the jury: In your opinion, was 
this Defendant Carey suffering from a mental disease as of May 19, 1960? 
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MR. CASEY: May we approach the bench, Your Honor? 

THE COURT: You may. 

(At the bench:) 

MR. CASEY: I object to that question and they keep asking, 
seeking the Doctor's opinion. Unless and until the Doctor who is 
qualified first gives the jury and the Court the benefit of his opinion to 
become familiar with the subject matter in the opinion, and, secondly, 
to express the facts found by him upon which he makes the opinion, I 
think that is fundamental in the law of evidence with respect to the ad- 
missibility of an expert giving his opinion. : 

THE COURT: The Court feels that the jury is instructed that 
the reasons given are the determining factor and not the conclusions. 

MR. CASEY: I submit that this is no different than the personal 
injury case, permitting the orthopedist to testify that a certain vertebra 
is fractured before it is established he saw the back or the x-ray or had 
an opportunity to see the patient. 

THE COURT: The objection is overruled. You may proceed. 

(In open court:) 

BY MR. LOWTHER: 

Q. Doctor, first of all, I take it that Carey was present at some 
time during the course of this staff conference; was he not? A. He was. 

Q. I think you said you had formed an opinion -- let me ask it 
this way. | 
What is your opinion as to whether or not this Defendant Carey 
was suffering from a mental disease as of the date of this crime, May 
19, 1960? A. In my opinion he was not. 

Q. And further than that, let me ask you this question: What 
is your opinion as to whether or not this Defendant Carey was suffering 
from a mental defect as of the date of this crime, May 19, 1960? 

A. In my opinion he was not. 
Q. Tell His Honor and the ladies and gentlemen of the jury the 


bases upon which you formulated your opinion that the Defendant Carey 
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had no mental disease and no mental defect as of the date of the crime, 


please. A. On the basis of my own examination of the patient at the 


staff conference a good many questions were asked, the majority of 
them by me, to which he answered; on the basis of opinions given by 
other physicians present as is customary at a medical staff conference. 

Q. I don't want you to tell what any of the other doctors said, 
Doctor. A. Andon the basis of the complete presentation of the case 
history and collateral examinations. 

Q. Now, Doctor Cushard, there were present at the staff con- 
ference, so we have been advised, some 13 psychiatrists, I think, all 
told, some chaplains, and a psychologist, Mr. Stanmyer. 

Can you tell, again without mentioning the opinions of any of the 
other psychiatrists who may have been present at that staff conference, 
in your capacity as Clinical Director, what is the reason why you have 
at your diagnostic staff conferences more than one psychiatrist present 
when the defendant is examined? A. Well, in order to have the benefit 
of the observations and examinations and opinions of the psychiatrists who 
had contact with the patient under examination, and to assist in forming 

the determinations. 

Q. Let me ask you this question: I take it, over the years -- 
limit it to the last five years -- can you tell His Honor and these ladies 
and gentlemen of the jury whether the diagnostic staff conferences you 
have attended, at which you sought to make a professional determination 
as to the presence or absence of mental disease, the presence or absence 
of mental defect in a person charged with a crime, have been few or 
many? A. Weekly. Once a week, at least. Sometimes twice a week. 

Q. Based upon that experience, Doctor, let me ask you this, 
please: Again, without giving forth the viewpoint of anyone else who 
may have attended that staff conference, are the doctors who participate 
in the staff’ conference, the psychiatrists, are they obligated in any way, 
shape or form, to all arrive at one opinion? 

MR. CASEY: May we approach the bench? 


THE COURT: 

(At the bench:) 

MR. CASEY: Your Honor, Mr. Lowther is going right at that 
inference in the unanimous opinion. This testimony can only be the 
opinion of himself and he can then explain the reasons why. The ob- 


ligations of other doctors to form an opinion is apart from this case. 


Mr. Lowther indicated there was a unanimous opinion. 
The last time I came to the bench on this matter Mr. Lowther 


went back and prefaced his statement the same way, and again I make 


a motion for a mistrial on that ground. 

MR. LOWTHER: I withdraw the thing, Your Honor. 

THE COURT: The motion for mistrial is denied. 

You may proceed. 

(In open court:) 

BY MR. LOWTHER: 

Q. Iam not going to withdraw that question. I will reask it. 

At any of the staff conferences at St. Elizabeth's Hospital, 
Doctor, is there any -- put it this way. 

Are the doctors who attend, the psychiatrists, free to reach 
their own opinions as to their personal opinions as to the presence or 
absence of mental disease or defect -- 

MR. CASEY: I again object. If the Court please, I went to the 
bench with an objection on that question and Mr. Lowther withdrew it 
and then he returns to open court and withdraws the withdrawal. 

MR. LOWTHER: The reason I withdrew -- 

THE COURT: Wait a moment. Your objection before the Court 
will be overruled. The witness may answer. 

MR, CASEY: May I renew the motion, if the Court please? 

THE COURT: You may renew the motion and the ruling will be 
the same. 

BY MR. LOWTHER: 
Q. Do you understand the question? A. The answer is definitely 
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Q. Inother words, they can all reach their own opinion? 

A. Asa matter of fact, they all express their own opinions. They 
express their opinions before they know what my opinion is. 

Q. It has been testified to at a prior time in this case, Doctor, 
and it was by Dr. Odenwald, called by the defendant, that in Dr. 
Odenwald's opinion this Defendant Carey is not only in need of further 
hospitalization in a mental institution but that that hospitalization should, 
in Dr. Odenwald's opinion, be over a prolonged period. 


My question to you, sir, is this: In your opinion does this 


defendant need further hospitalization in a mental institution? A. No, sir. 


* * * * * 


THE COURT: Will you gentlemen come up here, please. 

(At the bench:) 

THE COURT: The Court is concerned, Mr. Lowther, on the 
grounds that Dr. Cushard gets on the stand and says, in answer to a 
question -- 

MR. LOWTHER: I forgot to ask him one question. I forgot to 
ask the basis. 

THE COURT: You did ask the basis and he said from his own 
observation at the time of the conference, from the history he is given, 
from collateral examinations, and from opinion of doctors who had 
attended. 

The important factor is, as the Court understands the law on 
insanity, that the Court has reiterated, that the determining factors are 
the reasons not the conclusions. On direct examination, as the Court 
understands Dr. Cushard, he has not said what he found. 

MR. LOWTHER: You are right. And the reason is I forgot to 
ask the question. 

THE COURT: What did he observe? 

MR. LOWTHER: That is what I am going to ask. 

THE COURT: What did he base it on? You agree, do you not? 

MR. LOWTHER: Yes. 
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THE COURT: On insanity, far more than any other expert, the 
Court has spoken out and said that the jury are to be instructed that 
the determining factors are the reasons given by the lay person or 
psychiatrist. | 

MR. LOWTHER: I will remedy that. It was my oversight. 

MR. CASEY: So that I won't forget it, at this time I move, as 
I did in the case of Dr. Platkin, to strike the testimony of Dr. Owens. 
He took the stand and expressed opinions with respect to the defendant 
but it was demonstrated he doesn't remember a single finding he ever 
made. He doesn't know what questions were asked, what was involved, 
where he examined him. He said he was at the medical staff conference 
but couldn't remember how much of that report was read in the psychiatric 
summary and how much was read in the psychological summary and how 


much was the result of information elicited in his presence while he 


heard Mr. Carey testify. 
THE COURT: You move to strike all of that testimony? 


MR, CASEY: Yes, sir. 

THE COURT: That motion will be denied. 

MR. CASEY: Or any part of it? 

THE COURT: Or any part of it. The motion to strike any part 
of it will be denied. The motion to strike the entire testimony will be 
denied. 

* * * 2k 
DIRECT EXAMINATION - (Continued) 
BY MR. LOWTHER: 

Q. Doctor, I have another question that I neglected to ask this 
morning. It is this: You have already told His Honor and these ladies 
and gentlemen in the jury box that, in your opinion, this Defendant Carey 
was suffering from neither a mental disease nor a defect as of the date 
of this crime, May 19, 1960. Now, will you tell His Honor, the Judge, 
and these ladies and gentlemen here the bases, the reasons that you 
formulatedthat opinion upon, please, sir? A. This opinion was based 
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on the fact that examination failed to reveal any symptoms of mental 
disease or mental defect. The patient's mood didn't show any abnormal 
fluctuations, his attention, perception, comprehension, were good. He 
was correctly oriented for time, place, person. His memory did not 
show any impairment for either recent or remote events. There was 
no evidence of any abnormal mental content, that is, hallucinations or 
delusions, ideas of reference, ideas of influence, ideas of foreign 
control, or anything of that kind which you refer to as abnormal 
mental content or symptoms. His judgment did not show any pathologic 
degree of impairment. In toto the opinion that he was without mental 
disorder was based on the fact that no symptoms of mental disease or 
disorder or defect were found, complete absence of symptoms of mental 
disease or defect. 
* * * 
CROSS EXAMINATION 
BY MR. CASEY: 

Q. Doctor, in your opinion, is an emotionally unstable person- 
ality, is that a mental disease, emotionally unstable personality? 
A. No, sir. 

Q. In your opinion, then, an emotionally unstable personality 
is not a mental disease, is that correct? A. That is true. There are 
many people who are emotionally unstable, but that doesn't necessarily 
mean they are mentally ill. 

Q. Doctor, no matter how severe an emotionally unstable per- 
sonality is, you would not regard it as a mental disease, is that correct? 
A. All people who are mentally ill are emotionally unstable. So, if 
this emotional unstability progresses to a degree to constitute a mental 
illness, then he is mentally ill; but then it would be more than an 
emotionally unstable personality. 


Q. If it was that severe, then it would be a mental disease, is 


that correct? A. Yes, if it went beyond the point of just being an 


emotionally unstable personality and became a mental disease, then it 
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would be a mental disease, yes, sir. 

Q. Now, sir, did you come toa conclusion as to whether or 
not Mr. Carey has an emotionally unstable personality? A. On the 
basis of examination, of my own examination, I couldn't say that he 
showed any evidence of being emotionally unstable. This examination 
was quite a searching one, I might say. It touched on some rather -- 

Q. Doctor, I didn't ask you about your examination yet. My 
question was very simple. Do you have an opinion -- did you make 
a diagnosis as to whether Mr. Carey has an emotionally unstable 
personality? A. That is what I was trying to answer, that on the basis 
of the examination I could not say that he had an emotionally unstable 
personality, but on the basis of his history and on the basis of the 


psychological examinations there was some evidence to indicate that 


he had a somewhat emotionally unstable personality. 

Q. You didn't find that was severe, on the basis of your 

examination? A. No, I didn't find anything on my own exam- 
ination which would lead to that diagnosis, on my Own examination. 

Q. Yes, sir. And you had just one examination of this gentle- 
man, is that correct? A. I did, yes. 

Q. Was that on Octcer 3 at the medical staff conference? 
A. That is correct. 

Q. Doctor, are you capable of ppeviguniing an éeamiation on 
Mr. Carey that would determine, to your entire satisfaction, whether 
he has an emotionally unstable personality? A. It might be possible. 
In other words, if he reacted during the examination in an emotionally 
unstable manner, in other words, over-reacted to a relatively small 
stimulus, it might be possible to make such a diagnosis. But that type 
of a diagnosis -- I mean, the type of personality that a person has is 
a continuing thing which he has had; it is he, in other words, for many 
years, and a history is very important and psychological examinations, 
which give some indications as to what is going on in the patient's per- 
sonality, are helpful. I would say that ordinarily, just on psychiatric 
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examination, without the other things I have mentioned, it would be 
quite difficult except in unusual cases. 

Q. Doctor, the other things would include psychological work-ups? 

A. Yes, sir. 

Q. So, Doctor, you are capable, then, over a period of some time, to 
use your psychiatric examinations and psychological work-ups and 
things of that sort to determine whether he does, infact, have an 
emotionally unstable personality, is that correct? A. Yes, they are 
quite helpful in making such a determination. 

Q. That would take some time, would it, Doctor? A. No, not 
time. I say it requires a history, which we had in this case and 
psychological examinations, as well as the examination of the patient by 
one's self. 

Q. It would require a very detailed history, probably, would it? 
A. Yes. 

Q. And you say that it would be helpful, in the examination to 
determine whether or not he has an emotionally unstable personality, to 
see how he reacted to relatively mild stimuli? A. Yes, that is what I 
was trying to discuss in the examination itself. 

Q. Andif, indeed, the patient has an emotionally unstable 
personality, you might be able to present stimuli in examination and 
observe him over-react to it? 

A. That is exactly what I had in mind to say, that by asking 


emotion provoking questions he might over-react. But he didn't. 


Q. The patient, I suppose, on some occasions, with a personality 


of this sort, you are successful in presenting stimuli and getting a 
reaction from him, and on other examinations or other questions of the 
same patient you don't get this over -reaction? A. Thatistrue. A 
person's personality doesn't always respond in the same way to the same 
stimulus at a number of given times. Mine wouldn't, I don't think any- 
one's would. We don't necessarily respond in precisely the same way 
to the same stimulus at different times. 
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Q. And are you testifying, Doctor, with respect to the fact that 
in your opinion a personality doesn't always react in the same way, from 
your experience in having patients under your care for some time and 
observing that in some examinations and in certain instances in those 
examinations you get this response and at other times they don't overly 
respond? A. Thatis true, andI also know from my own personality 
that I don't always respond in exactly the same way to exactly the same 


stimulant. 


Q. I take it, Doctor, it's important in an examination, is it not, 


to observe how the patient responds to the suggestion of new subjects, 

how he responds to the presentation of a particularly stimulating sub- 

ject or question? A. It's extremely important to observe the patient's 
reactions carefully during the entire examination. 

Q. And you wouldn't want to make a psychiatric examination 
over the telephone, you would want to see the patient, notice how he 
responds, how he handled himself? A. Definitely so. 

Q. Doctor, is part of being a competent psychiatrist the ability 
to conduct a good psychiatric examination, or can any layman conduct the 
examination and only require the psychiatrist to make the judgment of 
what this information means? A. Well, I think I would have to answer 
that question in two parts. One has to have the training and experience 
to conduct the examination; and, second, he certainly has to have the 
training and experience to interpret the results of the examination. 

Q. Yes. So that one of the tools that a man gains in an adequate 
psychiatric education is the ability to conduct an effective examination, 
that is, an examination that will show him the things that he wants to see, 
the things that he is interested in? A. Well, the things that will show 
him, insofar as possible, the patient's total personality. That is what 
one is really trying to get at. 

Q. And that is a skill, that is a skill to the psychiatrist like 
an ability to use a scalpel is to the surgeon? A. I think it is fair to say 
that. 
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Q. Doctor, in your experience tell us the type atmosphere that 
is desirable for conducting a productive, a good psychiatric examination. 
A. Well, that might vary somewhat in different cases. Some patients 
will talk freely before a larger group. To get back to the basic sit- 
uation, it should be a private setting which at least the people taking 
part are people who have a legitimate reason for being there. One 
wouldn't want to do it before an audience. Now, as to howa given 
patient would react before a number of people or just with one or two 
or three people, that would vary with the individual who is being ex- 
amined. I would say that the basic thing is that it be a comfortable 
setting where the patient can feel reasonably relaxed as much as possible 
under the circumstances. Of course, no one taking any kind of an 
examination is ever entirely relaxed, but reasonably relaxed, and, well, 
questioned in such a way as not to give the impression of an inquisition. 
I might say that it's an examination and not an inquisition. I think that 
is important. 

Q. You want the patient to have confidence in the doctor? 

A. And unless he does have confidence in the doctor, it cer- 
tainly makes the examination much more difficult. 

Q. Doctor, what kind of an arrangement do you make at your 


office in Montgomery County, where you conduct your private practice? 


Where do you conduct your examinations? A. In my office. 

Q. Just you and the patient present? A. Yes. 

Q. Doctor, is it important that - let me ask you this: Have 
you found, in your years of experience in psychiatry, Doctor, that 
patients, when they first come to you, certain patients, are ill at ease, 
don't have confidence, as much confidence in you as you would like to 
see them have, have an attitude that perhaps you are imposing upon them, 
have an attitude that is such that they tend to be embarrassed when you 
talk about certain facets of their personality and guarded when they come 
to explain things that involve their anti-social acts, their habits that 
aren't desirable, their sex life? A. That depends on the patient. It 
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can vary all the way from an almost complete lack of communication 


to very free, unrepressed communication, depending on the individual. 

Q. Do you find, Doctor, that asa rule, in your practice, as 
the patients come to know you better, come to understand more fully 

that you are there to help them, not to intrude on them, come 
to know that your interest in their life is not just prying but in the in- 
terest of helping them, that they then become less guarded, they have 
more confidence in you, more willing to explain with greater candor 
things that may embarrass them? A. You are speaking now of patients 
in private practice? 

Q. Wherever, Doctor, you have the experience to see a patient 
on repeated examinations over a course of investigation or treatment? 
A. Well, there is a difference between a treatment situation and an 
observation and examination situation. Where one is involved in treat- 
ment, your set-up is really differert from what it is where you are 
examining someone who is sent to you for examination rather than for 
treatment. 

Q. Doctor, so far as you know, had Mr. Carey ever talked to 
you before he came before you and your many colleagues on October 3? 
A. Not to my knowledge. I may possibly have passed him in the hall 
or something of that nature, I am not sure, but I don't think that -- I 
am sure I never had any conversation with him. 

Q. When he walked into that medical staff conference, Doctor, 
there were about 30 people there? A. I can tell you exactly how many. 
I have some brief notes here, if you don't mind my looking at them. 

Q. No, so long asI can see them. A. Just to tell you how many 
there were. I don't mean the names. (Examining paper.) There were 
15 plus, I don't know how many, there might have been two or three 
chaplains. : 

Q. Do you remember that Reverend Gardner was there and 
several other chaplains? A. I didn't put down the names of the chaplains, 
since they don't actually take part in the conference. I usually just make 
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a general statement, chaplain or chaplains, but there was obviously 


more than one. 

Q. It was Reverend Gardner and several other chaplains? 

A. Iam not sure it was Reverend Gardner because I didn't make a 
notation of his name here. It may be at the top of the conference report, 
Iam not sure. 

Q. Ibelieve itis. "Reverend Gardner and several other chap- 
lains." A. Yes, that was worded that way because he was the regular 
chaplain assigned to that service. 

Q. Now, Doctor, when Mr. Carey walked into the conference 
room there and saw 13 psychiatrists, one psychologist, a social 
worker, the Reverend Gardner and several other chaplains, do you 
know whether or not -- do you know how many of those men he had ever 
seen before? A. No, I don't. 

Q. Do you know whether or not any of those men had talked to 
him before, and, if so, who and how many? A. No. Iam sure that 
some of those present had talked to him, but exactly who had and how 
many times, I wouldn't be able to say. 

Q. Doctor, was there any way, so far as you know, for Mr. 
Carey to know just who these men were, other than those that had iden- 
tified themselves to him during the hospitalization? A. There would 
be no specific way, necessarily, for him to know who all of them were, 
not necessarily. 

Q. I don't mean by name, but what their job was, whether they 
were doctors or psychiatrists or internal medicine men or psychologists 
or chaplains or social workers? A. I can't state positively that he would 
know that. 

Q. And the group isn't introduced to him by their name and what 
their job is before this starts? A. No. Asa matter of fact, one part 
of the examination is to ask the patient, as a part of finding his personal 
orientation, how many of them he does know or has seen or can identify 


by name. That is really an integral part of the examination. 
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Q. It's important to see how many of these men he recognizes, 
men he's met during hospitalization? A. Yes. Of course, it is not 


necessary that he recognize all of them, but to get an idea as to, is 


he oriented with respect to the persons with whom he has come in 


contact. 

Q. Now, before he comes into the medical staff conference, a 
psychiatrist has read a psychiatric summary? A. That is correct. 

Q. Anda psychologist has read a psychological summary? 

A. That is correct. | 

Q. Anybody else make any contribution at that point? 

A. Anyone who has any relevant information is entirely free 'to give it 
at that time, yes. 

Q. Doctor, this examination -- excuse, me, this conference lasted 
about an hour, did it? A. I couldn't say exactly how long because I 
don't put the time down. Our conferences last from one til five, some- 
times until 5:15 or 5:30, and we usually see three patients. So, the 
examination, on the average, will run from one to one anda half hours. 
Now, there are exceptions to that when it's much longer, but that, I 
think, will be a fair average. } 

Q. Doctor, I may have done the same thing. I Ecokeueit the 
defendant here, appointed by the Court, my name is Casey. 

How long did that consume, Doctor, in the case of Mr. Carey, 
the presentation of the psychiatry summary, the presentation of the 
psychological summary, and the other contributions the members of 
the staff made, before he came into the room? A. I don't make a 
record of that. 

Q. Do you recall, Doctor? A. No, sir, not ee what part 
of the time it took, no. 

Q. Do you remember who made the psychiatric summary, who 
gave the psychiatric summary? A. No, I don't recall. I could tell from 
the case study, but I don't recall. 

Q. Was it Dr. Ward? A. I don't recall. 
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Q. You could tell from what, the doctor that -- A. The doctor 
who does the case study usually presents it, if he is present. In fact, 
he always presents it if he is present. 

Q. And Dr. Ward was present? A. He was present, yes. I 
would certainly assume, since he did the case study, that he made the 
presentation, unléss he came in late. I might say Dr. Ward has a lot 
of commitments around the hospital and sometimes gets there late. 

Q. He is a resident, is he, Doctor? A. A resident, yes, sir, 
resident in psychiatry, a third-year resident. 

Q. This is part of his education program? 

A. This is the final year, actually, of his residency training, 
that is correct. 

Q. And then he would have two more years of experience before 
he would be eligible to take his Boards? A. Yes, he would have to have 
two more years after he finishes his three years of residence. 

Q. Doctor, how much of the facts that are set forth in the 
medical staff conference report represent what Dr. Ward had to say as 


a result of his examinations? How much of that reflects his summary? 


A. Well, his entire -- what he does is read the summary of his entire 


case study as he prepared it. 

Q. Yes, sir, he does that. Now, how much of the facts that are 
in the conference report reflect facts that were made known to the con- 
ference by Dr. Ward's summary, what this resident had to say from his 
summary? A. IfI understand your question, I would say that all of his 
mental examination is based on his own work, but in the summary is also 
included other collateral information, if any is available, in the summary 
of the case record. 

Q. I don't think I have made myself clear, Doctor. 

In your staff conference report you set forth several facts about 
Mr. Carey. A. Oh, in my staff conference report? 

Q. Yes, sir. A. Oh. 

Q.. You have, have you not? A. Yes. I didn't understand the 
question. 
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Q. Now, how many of those facts were provided to the conference 
by Dr. Ward's summary? A. The facts set forth in my conference re- 
port are my own observations and the result of my examination. 

Q. Which was at the conference? A. Yes, sir. 

Q. None of the facts set forth in the staff conference report by 


you are facts that you learned exclusively from Dr. Ward's summary? 


A. I took into consideration his presentation, but the conference report 


itself does not contain Dr. Ward's statements. 

Q. Some of these facts you learned from Dr. Ward, is that 
right? A. The history of the case and what he found on mental exam- 
ination I learned from his reading of the case, yes. , 

Q. So the history would be contributed by Dr. Ward, who, in 
turn, would have presumably obtained it from Mr. Carey, is that right? 
A. That is correct. Of course, sometimes in the examination he may 
review certain points in the history. I don't remember whether that was 
done in this specific case or not. But the history, by-and-large, is 
prepared by the physician who does the case study. 

Q. Yes, sir. Now, Doctor, were there any facts that you re- 
call that were contained in Dr. Ward's report that you then checked out 
with Mr. Carey to find out if that, in fact, was the accurate history? 

A. No, sir, I just didn't find any evidence of mental disorder andI 
don't see that that was particularly relevant. 

Q. So you -- A. He didn't show any symptoms of illness. 

Q. You didn't check with Mr. Carey to see whether any of the 
facts that may have been of some significance in Dr. Ward's report were 
accurate or whether Mr. Carey, in fact, does give that history? 

A. I was interested in what Mr. Carey would tell me at the conference. 
I already had the information that Dr. Ward had obtained. I was in- 
terested in what he would give me at this examination. | 

Q. How long did it take to have the psychiatric summary given, 
do you recall? A. No. AsI say, I don't make any record of just how 
long it takes. 
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Q. Now, you had a psychological summary presented at that 
conference? A. Yes. 

Q. Who presented that? A. Mr. Stanmeyer. 

1118 Q. That was not the psychologist who gave this man his psycho- 

logical examination, was it? A. I don't know. 

Q. Wasn't the psychological examination given by Dr. Margaret 
Mercer, Ph.D.? A. If her name is on the report, she is the one who 

gave it, yes, sir. 

Q. She was not present, was she? A. That is correct. 

Yes, that is correct, the examination was performed by Dr. 
Margaret Mercer. 

This happens not too infrequently, where the psychologist who 
did the examination may be unavoidably detained elsewhere, and some- 


one else will present it. 


Q. MaylI see your notes, Doctor? A. Surely. 


(The notes of the witness were examined by Mr. Casey.) 

Q. Doctor, did you consider how this patient had conducted him- 
self while he was at the hospital in coming to your conclusion? 

A. Yes, sir. 

Q. From whom, Doctor, did you learn how this patient had con- 
ducted himself while he was at the hospital? 

A. From the people at the conference. According to the people 
who knew him there, he had not shown anything abnormal during his 
residence in the hospital. 

Q. Who was it, Doctor, who observed him? A. Specifically, 

I can't recall that. I don't make such detailed records as that. What I 
am after is a determination of the man's mental condition. I made my 
determination on October 3. I can't remember exactly the people to 
whom I talked, who I addressed questions to, but whoever was familiar 
with the man's condition at the time. 

Q. Doctor, how long was this man in your presence, Mr. Carey 
in your presence? A. I don’t know exactly. He was there sufficiently 
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long to enable me to come to a determination of his mental condition. 

Q. Doctor, can you give the Court and jury any estimate of 
the number of minutes Mr. Carey was in your presence? A. No, I 
can't make any estimate. ASI say, -- well, if you want to guess, I can 
give you a guess. | 

Q. I can't ask you for a guess in a courtroom, but I can ask you 
for your best estimate. I would like the Court and jury to know just 
about how long you had seen this man before you came to this conclusion. 
A. AllI can say, he was in there long enough for me to arrive at an 
opinion as to his mental condition. 

Q. Doctor, the jury is the fact finder here. I want to ask you 
if you can tell the Cout and jury how long you spent in observing this 


man before coming to the conclusion that you have expressed in the 
Court House? A. No, I didn't make any record of exactly how long in 


minutes. 

Q. Do you have any recollection of this examination, Doctor? 
A. Yes, sir. 

Q. Does your recollection of this examination on October 3 in- 
clude any idea of how long this man was in front of you? A. The entire 
examination, including the reading of the case, as I have said, usually 
consumes about an hour and a half. 

Q. Iam not asking about what usually is the case but in Mr. 
Carey's case. A. I can only give you estimates. I don't sit there and 
make a record of how many minutes the man is in there and how long it 
takes the psychologist to present it, how long it takes to read the history. 
It's irrelevant as far as Iam concerned. My purpose is to find out 
whether the man is sick or not. We keep him in there until Iam able 
to arrive at an opinion. 

Q. Doctor -- A. Sometimes it lasts three or four hours. 

Q. Doctor, for the purpose of giving the Court and jury some 
idea of how long you have studied Mr. Carey, before diagnosing him, 
can you give the Court and jury a good estimate or your best estimate 
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of how long you watched him before you came to this diagnosis? 
A. How long I watched him? 

Q. How long was he in front of you? A. I was interviewing 
him until I came to an opinion. It was at least a half hour, I would be 
sure of that, that he was actually questioned. Now, I am not sure that 
the half hour is low or high. 

Q. Would a half hour be your best estimate? A. It's only an 
estimate. It may have been longer, it may have been less. Probably 
longer. 

Q. Did you make any notes on what questions were asked? 

A. On what questions were asked? 

Q. Yes, sir. A. Yes, I made some notes. 

Q. And do you have them? A. No; they are just rough notes. 
I dictate the conference report based partly on those notes. They are 
just rough notes. 

Q. Do you have them? 


A. No, sir. The conference report is based on those notes. 


Q. The conference report is also based on Dr. Ward's summary, 
isn't it? A. No, sir, the conference report is based on my examination. 

Q. Is the conference report based, in part, on Dr. Mercer's 
psychological report that was read? A. No, sir, the conference report 
is based on my examination of the patient. 

Q. So all that is in the conference report was based on your 
examination, what you asked him, what he told you? What you saw? 
Is that right? A. That is correct. There is a summary of what the 
psychologist said, but, I mean, as to the actual examination itself. 

Q. And this you did ina half hour? A. I didn't say I did it in 
a half hour. 

Q. Well, approximately a half hour, is that right? A. I said 
that if I had to make an estimate, which I am not really willing to do, 
that it was at least a half hour, probably longer. 

Q. And you learned all these facts during that time and you 
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made all these observations during that time, is that correct? A. Yes. 

Q. You didn't short-cut at all by using the summary of any other 
doctor or psychologist? A. I believe I have already answered that 
question in the negative twice. 7 

Q. Allright, sir. The first paragraph of this medical staff 
conference report simply indicates how long he is to be in the hospital 
and why he is there and what the charges in this case are, is that correct, 
and what the staff of the hospital has been asked todo? A. That is 
correct. 

Q. The second paragraph states the examination or starts with 
matters obtained in the examination, is that correct? A. Correct. 

Q. "In the interview today the patient is neat and tidy in appear - 
ance, shows no pathologic mood, fluctuations, and in general. manifests 
nothing abnormal." 

Doctor, that is principally conclusions, isn't that right, that 
sentence? A. Conclusion, yes, sir. It's a part of the formation of an 
opinion. 

Q. He is neat and tidy, he shows no pathologic mood fluctuations. 
Do you recall what his mood was at the conference, Doctor? |A. It was 
within normal limits. | 

Q. That is a conclusion, too, isn't it, Doctor? A. It's acon- 
clusion based on my observation of the patient and based on my training 
and experience that he did not show abnormal mood fluctuations, that's 
right. 

Q. Iam attempting now, Doctor, not to elicit your conclusions. 
I know what they are. I want to know the facts on which you base these 
conclusions. What was his mood? A. It was normal. 

Q. Doctor, can you describe his mood other than by using your 


conclusions of normalcy and abnormalcy? A. He was not depressed, he 


was not excited, he was not anxious. 
Q. He didn't seem nervous in there before 13 psychiatrists and 
about a dozen other people? A. No, not particularly. 
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Q. Did he have any nervous mannerisms, Doctor? 
A. Not that I recall. 

Q. Did his mood fluctuate at all, did his mood change at all? 
A. Well, everyone's mood fluctuates somewhat unless he is suffering 
from some serious mental disease. All of us show some fluctuation. 
That is normal. 

Q. So, he did have mood fluctuations, his mood did change, is 
that right? A. Yes. If he hadn't had any, I would have thought he was 

suffering from some mental disease. 

Q. Doctor, what were the mood fluctuations, what moods did 
he have, and when and how did he change the moods? A. Just the 
same as anyone would have, depending on what he is talking about; 
normal mood for the subject under discussion. 

Q. Can you describe that, Doctor, and when it was he changed 
his mood, what kind of a question it was or what subject matter caused 
him to change his mood? A. It didn't change except within normal limits. 

Q. Doctor, what was his mood when you discussed his alcohol, 
whether or not he consumed alcohol? A. Nothing abnormal, no ab- 
normal mood fluctuation. 

Q. Yougive meaconclusionagain, Doctor. What was his mood -- 
A. That is what I observed. 


Q. Doctor, when you discussed his alcohol consumption with 


him, was his mood embarrassed discussing alcohol, did he try and 


laugh off the amount of alcohol, did he think it was funny, or did you 
think he was ashamed, was he angry when you asked him about alcohol? 
A. No; if he would have laughed about it, I would have thought he was 
sick. 

Q. Did he become more or less nervous when you discussed 
alcohol? A. Not particularly. 

Q. Do you remember what his mood was when you discussed 
the alcohol? A. It was well within normal limits. 


Q. That is a conclusion, Doctor. Was -- A. It's my observation. 
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Q. Doctor, can you tell the Court and jury what his mood was when 
you discussed the alcohol? A. I have tried to answer your question, 
that it was the normal mood. 

Q. What was his mood when you started discussing the events 
of the evening of May 19th? A. Still within normal limits. 

Q. What was his mood, Doctor? A. In other words, it was not 
abnormal. He was not too excited, he was not too depressed, he was 
not too anxious. 

Q. That is what it was not, Doctor. Was his mood -- 

A. Inother words, it was normal. 

Q. Was his mood, when you discussed the stabbing of Mrs. 
Butler, one of shame, embarrassment, sadness? What was it, do you 
remember? A. At the time we were discussing that, his mood was 
somewhat sad and worried, as I would expect that of a normal person 
to be when discussing such a subject. | 

Q. His answers to questions were relevant, coherent, and 


appropriate, is that right, Doctor? A. That is correct. 


Q. "Attention, perception and comprehension are well within 


normal limits." 

You said this morning that meant he wasn't distracted by any 
noises outside or anything of that sort? A. No, his attention was good, 
his perception was good, and his comprehension was good. | 

Q. Iasked you, Doctor, if on direct examination this morning 
you didn't testify that after you had reviewed those observations, that 
that meant he wasn't distracted by noises outside or something like that? 
A. You say you asked me this morning? 

Q. No, sir, I asked you if you didn't so testify this morning. 

A. I said that attention, perception, and comprehension were within 
normal limits. : 

Q. And did you testify this morning that what you meant there 
was, with particular respect to the attention, that he wasn't distracted 
by noises outside? A. No, I don't remember saying anything like that. 


492 


Q. And there were no distractions -- were there distractions 
in this conference, Doctor, with all those people present? A. No. 

Q. Uh, huh. "He is correctly oriented in all three spheres, 
memory shows no impairment." That was the memory of the names 
of the doctors, was it? A. No, it was memory for what had happened 
in the past. 

Q. What had happened when, Doctor, in his past life? 

A. Inhis past life, yes, what his habits had been and also on or about 
the date under discussion. 

@. Doctor, to know whether somebody's memory is good you 
have to have something more than their purported recollection of what 
happened, don't you? A. Ican only say that there was absolutely nothing 
to indicate that his memory wasn't good. 

Q. Doctor, will you answer my question, please? 

MR. LOWTHER: Wait a minute, if the Court please. The 
Doctor has answered his question. He is just arguing with the Doctor 
now. 

THE COURT: You can read the question back. 

(The last question was read by the reporter.) 

THE WITNESS: Well, his memory regarding these events cor- 
responded pretty well with the other information that we had as to what 
happened about that time. 

BY MR. CASEY: 
Q. Doctor, if he told you something about his childhood, for 


instance, some detail, you wouldn't know whether this was something he 


is making up or whether, in fact, he has a good memory, unless you 
talked to someone else who knew something about the event in the past, 
his childhood or some other event in the past? A. Yes; and if it was 
important we would certainly do that, but it wasn't in this case. 

Q. Well, Doctor, I am not asking about the importance you 
brought to this case, Iam simply asking you if you ask a man about 
something in the past to determine whether or not he has the good 
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memory that you say he has, wouldn't you also have to have information 
from someone else who knows whether that, in fact, did happen in the 
past, whether this is a good memory operating or a simple imagination? 
A. If you wanted to find out about everything that happened in his life, 
I don't suppose you could find anybody who could corroborate everything. 
Yes, you would have to have further information to be absolutely sure, 
yes. 

Q. Doctor, you were interested enough in his memory to 
apparently go into it and to make a note of it, isn't that correct? 
A. Well, I do that in every case, every examination. 

Q. Just answer the question. A. I did in his case, as I always do, 
yes, sir. ; 

Q. Did you talk to anyone else that knew about his past life, such 
as his mother? A. I didn't, no. 

Q. Do you know if anyone at the hospital did? A. I really don't 
know. 

Q. That would be an accepted and approved and wise psychiatric -- 


wise step in a psychiatric examination, wouldn'tit? A. It would be if 


there was any indication for it, yes. 

Q. Did anybody check with his wife, so far as you know? 
A. They may have. The record would show. 

Q. Do you know? A. No, I don't know. 

Q. Did anybody check with his employers to see whether his 
description of his work habits was accurate? A. I really don't know. 

Q. But his memory was good, is that correct, Doctor? 

A. On things that I asked him his memory was good, yes. 

Q@. You had never seen this man or known what had happened to 
him before you saw him at this examination, did you? A. That's right 
but there are certain conclusions that one can draw after a good many 
years' experience in checking with people as to whether there is any 
indication of defective memory, and, furthermore, the psychological 


examinations, which test memory much more accurately even than a 
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clinical examination, did not show any defect. 

Q. So, would you depend in part on the psychological exam- 

ination for that statement? A. The psychological examinations 
are always taken into consideration as a part of the total examination, yes. 

Q. "There is no evidence of abnormal mental content." 

A person who has a mental disease can have a normal mental 
content, can't they, Doctor? A. It depends on the mental disease. 

Q. "Judgment seems rather well preserved." 

How did you examine his judgment during this more-or-less 30 
minutes, Doctor, that he was in the presence of you and your many 
colleagues? A. How he reacts and discusses things in general, not 
only what's happened to him, impersonal things. Of course, this is an 
estimate. When one is trying to evaluate a person's judgment it's only 
an estimate, but it's a thing that one can do without too much difficulty. 

@. Doctor, what do you mean by judgment when you say their 
judgment is good? A. Well, I assume you know what judgment is. Judg- 
ment is really about the highest function of the intellect. It's a con- 
sidering of various factors which enter into some situation, all the com- 
ponent parts of it, and then arriving at a conclusion or a judgment as to 
what action to take or what to believe or something of that kind. 

Q. When coming to the conclusion that this man's judgment was 

good, did'you consider his history, that is, what you knew of his 
life story? A. Yes. 

Q. And you came to the conclusion that he has been making wise 
judgments in deciding what he should do and in deciding what he should 
not do through his adulthood? A. I did not feel that his judgment was 
beyond the limits of normality. Many people do the same thing that he 
does, make similar judgments, are not men who are sick. 


Q. Doctor, may I ask the question again. In considering this 


man's history and what you knew of his life, Doctor, and in coming to 
the conclusion that he had good judgment, did you decide, Doctor, that 
he had been exercising good judgment through his life, through his adult- 
hood, in deciding what he should do and in judging what he should not do? 
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A. LIbelieve my statement says, "Judgment seems rather well preserved." 

Q. "The patient has quite an anti-social history." : 

Was that of any importance to you, Doctor? A. That was taken 
into consideration as a part of the total picture, yes. 

Q. isan anti-social history, Doctor, sometimes an evidence 
of a mental disease? A. Sometimes it is, yes. 

Q. It frequently is, is it not? A. Yes, if you find Suiacies of 
mental disease. 

Q. And you have explained earlier that you look at the man's 
history in deciding whether or not -- what your diagnosis is to be? 
A. Yes, sir. 

Q. Doctor, what do you know of this long anti-social history? 
Was it -- let me get your words: "The patient has quite an anti-social 
history." What did you know of his anti-social history, Doctor? 
A. A good part of it was involving the use of alcohol, together with 
some assaults. 

Q. Doctor, is the use of alcohol sometimes a symptom of a 
mental disease? A. Sometimes. 

Q. Is the use of alcohol sometimes a cause or aggravating 
agent in mental disease? A. Sometimes. 

Q. When did he start to drink, Doctor, did you find out? 


A. He apparently had been drinking for some years, but I don't recall 


exactly how long. 

Q. Do you know whether he had ever stopped drinking, except 
when in jail? Do you know whether he ever went on the wagon? 
A. He may have stopped at times, but he had been drinking quite a bit 
over the years. 

Q. Do you know whether or not he ever made an effort to give 
up that habit, go on the wagon? A. I don't recall. 

Q. You don't know whether -- A. I don't recall. 

Q. You don't know whether he ever made that struggle or not, 
is that correct? A. I don't recall whether we discussed that or not. 
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Q. You say -- what do you say about alcohol, Doctor, in that 
second part of that same sentence? A. "Patient has quite an anti-social 
history and he has also been a steady user of alcohol." 

Q. Doctor; did you ask him or did you find out, or do you know 
how much he drank? A. I don't recall just how much it was, no. 

Q. Doctor, when investigating this subject, this alcohol con- 
sumption, which you say is sometimes the cause of a mental disease, 
sometimes it aggravates a mental disease, sometimes it is a symptom 
of mental disease, wasn't it important to know just how much alcohol 


he used? A. No, because he was not mentally sick. 


Q. Iam talking about, now, Doctor, not your conclusion -- 


A. Iam talking about the patient. 

Q. Are you through, Doctor? A. Yes, sir. 

Q. Iam talking, Doctor, about the facts that were available to 
you, not your conclusion. Iam talking about the history that was elicited 
and the other facts that were known to you before you made this diagnosis. 
It wasn't important, Doctor, to know how much alcohol he consumed? 

A. I very probably discussed this with him at the conference, but I 
can't remember every question and every answer I received from every 
patient at every conference. I merely put in the conference reports suf- 
ficient information to be explanatory of what went on at the conference. 

Q. Doctor, there would be a difference to a psychiatrist, wouldn't 
there, between a man who had three drinks every weekend night and a 
man who consumes two to five fifths of whiskey every weekend? 

A. There is certainly a difference, yes. 

Q. Doctor, what did you know of his anti-social history? You 
say there was some drinking involved and some assaults involved. Do 
you know when the first assault was? A. I don't try to memorize all the 
records. That is a part of the record that we have available, and I don't 
try to memorize all the records so I couldn't say exactly which date the 
first assault was, no. 


Q. But you made this diagnosis on the facts learned by you at 
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your examination? 

A. I made the diagnosis on that basis. 

Q. Do you know who it was that he assaulted on any occasion? 
A. I did not include that in the report. 

Q. Do you know? A. No, I don't recall. 

Q. Do you remember, if not who he assaulted, whether he has 
a pattern of assaulting friends or a pattern of assaulting enemies, whether 
he has a pattern of assaulting someone in authority over him,: whether 
he has a habit of assaulting some one of his own sex or whether it's a 
pattern of assaulting some one of the other sex, or whether there is 
no pattern? A. I just know that he has been charged with assault. 

MR. LOWTHER: I was -- well, the answer has gone in. I 
won't object to that. 

BY MR. CASEY: | 

Q. Doctor, in reviewing the anti-social history, do you know 
whether the assaults were instances of over-reacting to provocation, 
aggression, and stimulus, or do you know whether the assaults were 
appropriate responses, that is, were the assaults in this pattern, Doctor, 
the result of minor insults or teasing or were they assaults occasioned 
when the use of a knife or other dangerous weapon might be appropriate? 
A. I know that a knife was involved. 

Q. Excuse me, Doctor? A. I know that a knife was involved 
at the assaults, yes. 

Q. Which assault? A. Well, he told me in the examination, 
in that conference examination, that he was quite an expert with a knife. 

Q. Which assault, Doctor, was involved -- in which assault 
was the knife involved, do you know? A. We were discussing this, the 
present charge, at that time, and it was in connection with discussing 
that that he mentioned that he was quite an expert with a knife . 

Q. Do you know of a knife being involved in any prior assaults? 
A. It's my understanding that it had been, yes. 


Q. Do you remember how frequent they were? A. No, I don't 
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remember how frequent. 

Q. Do you know how far back they go in his life story? A. No; 
that is in the record here, and asI say, I don't try to memorize all the 
records. It would be impossible. 

Q. Doctor, do you know whether or not he has ever committed 
an alleged assault when he was not drinking? 

MR. LOWTHER: Let's say when he say when he says he wasn't 
drinking, if Your Honor please, because that is all the evidence we 
have before this jury, what the defendant says, as I understand it. 

THE WITNESS: It's my understanding, from the examination, 
that there was alcohol involved each time. 

BY MR. CASEY: 

Q. To satisfy Mr. Lowther, did you check -- 

MR. LOWTHER: Your Honor, he doesn't have to satisfy me. 
It's these ladies and gentlemen up here. I -- 

THE COURT: All right, gentlemen, let's proceed. 

BY MR. CASEY: 
Q. Doctor, do you have any information from anyone other than 


Mr. Carey concerning assaults in his past life, that is, from his wife, 


from his mother, from any policeman that you talked to? A. The police 


record. 

Q. Does that show whether alcohol was involved in the earlier 
assaults? A. No, it doesn't necessarily show that. He said that 
alcohol was involved. 

Q. Doctor, what other anti-social history, if any, are you 
aware of? A. The alcohol and the assaults are the only things that I 
recall. 

Q. Is suicide, an attempt or suicidal gesture -- A. Yes, lam 
aware of one suicidal attempt. 

Q. Doctor, is a suicide attempt, a suicidal gesture, a social or 
an anti-social act? A. I suppose one could certainly classify it as anti- 
social, although it's directed against the individual. I presume it would 
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be considered anti-social. 

Q. Do you know of any of the circumstances surrounding that 
suicide attempt? A. Well, I remember discussing that. There was 
some difficulty. I think that was about, oh, ten or eleven years ago, 
if I recall correctly, I am not positive, and he had been out of jail for 
several months and there was something about his father trying to get 
him back in jail, and he became upset and jumped out of a second- 
story window. That is my recollection of the attempt. ¢ 

Q. Yes. His father-in-law was riding him? A. Father -in-law. 

Q. His stepfather was riding him about a police record and 
threatening that he would end up back in jail? A. Yes, that is my re- 
collection, something of that nature. 

Q. And he jumped through a closed second-story window? 

A. That is the information we had, yes. 

Q. And carrying several panes of glass to the cement below? 
Is that the history you got? A. Through a closed window, yes, sir. 

Q. Was he drinking at that time? | 


A. According to his statement he was. I am not sure, of course. 


I wasn't there. 

Q. Do you know whether or not he was examined at a hospital 
for any period of time after that? Is that known to you? A. I know that 
he was examined. I am not sure whether it was a hospital or -- it 
seemed to me like there was something about his being examined at the 
D. C. Jail. Iam not sure whether it was the hospital or the jail, but 
I remember he had been examined by two psychiatrists. 

Q. You are thinking of 1954, now, aren't you? A. I may have 
the two dates confused, that is correct. 

Q. This is ten or eleven years ago, the suicide attempt? 

A. That is correct. 

Q. Do you know whether or not he was examined at D. C. 
General for nine days after the suicide? A. Yes. Your nine days recalls 
it. I remember the nine days. That is correct, yes. 


500 


Q. Doctor, did you make any effort to obtain the facts that 


were elicited by psychiatrists at D. C. General Hospital after the 


suicidal attempt? A. No, I was concerned with his mental condition in 
1960. 

Q. But this man is -- as you explained earlier, the man's per- 
sonality is him, it's something he has had for many years through his 
adulthood? A. Yes. 

Q. So you don't take this history that you have taken on the 
medical staff conference report as an idle thing, do you? A. No, not 
as to the type of person that he is, the type of personality he has. 

Q. Yes. Now, Doctor, did you make any attempt to find out 
any facts about this personality from the records of psychiatrists at 
D. C. General Hospital after the nine days in which he was in that hos- 
pital following a suicide attempt of ten or eleven years ago? A. We may 
have a report in here from D. C. General Hospital. I am not sure. We 
probably have. 

Q. Well, if you took such a thing into consideration, Doctor, 
perhaps you would find it for us. A. Well, I wasn't concerned about 
his condition in 1949. I was concerned about his condition in 1960, when 
I examined him. 

Q. I think you have explained, Doctor, the significance of the 
history in one's personality. You did not consider, then, what was 
found and learned about him at D. C. General Hospital nine days follow- 
ing the suicide attempt, is that correct? A. I was only asked to decide 
whether the man was mentally ill or not. 

Q. I just asked you, Doctor, whether or not you considered that. 
A. Well, I am not particularly interested in all the details and facets of 
his personality if he is not sick. 

MR. CASEY: May the Doctor please be instructed to answer the 
question? 

THE COURT: Did you consider it, Doctor? 

THE WITNESS: Would you repeat that question, please? 
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BY MR. CASEY: 

Q. Did you consider, Doctor, what was learned about this per- 
sonality during nine days at D. C. General Hospital immediately follow- 
ing the suicide attempt of ten or eleven years ago? A. I wasn't partic- 
ularly concerned with that, no. 

Q. So you did not consider it, is that right? A. I don' t recall 
considering that particularly. 

Q. Was any effort made to obtain the records of D. C. General 


Hospital on that examination? A. May I look at the record and see if they 


were obtained? 

Q. Surely. A. I don't recall. There are a lot of cases in that 
hospital. (Examining records. ) I don't see any record from D. C. 
General Hospital, in glancing through it rather rapidly. I might have 
missed it, but I don't see it. 

Q. Well, did you know, Doctor, that he was in the D. C. Gen- 
eral Hospital for nine days following the suicide attempt at the request 
of the Police Department on an order of this Court? A. Yes, I re- 
menber his telling about being in the hospital for nine days. 

Q. And did you know, Doctor, that the two psychiatrists and 
the lawyer chairman of the Mental Health Commission of this Court 
reported that eleven days after the suicide attempt he had recovered 
from a psychotic episode? A. No. | 

MR. LOWTHER: They said a little more than that. They said 
he was of sound mind, too. 

BY MR. CASEY: 

Q. Of sound mind; that he had recovered from a psychotic 
episode. A. Well, that is entirely possible, yes. 

Q. Iam not asking you, Doctor, whether those psychiatrists 
were right or not, I am asking you whether you knew that or not. 

A. I don't recall because that was a good many years ago and I was 
interested in the present. 

Q. Doctor, certain personalities and certain mental conditions 
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have periods, do they not, Doctor, when they are in remission, 
that is, when they are dormant? A. I never heard of a personality 
being dormant. A personality is the person. I mean, it's the essence 
of the person. The personality wouldn't be dormant. A mental illness 
could be dormant, yes. 

Q. A mental illness can be dormant? A. In other words, if it 
is dormant he is not mentally ill. 

Q. And certain personality factors can be dormant or in re- 
mission at a given time, can they not? A. No, a personality is different 
from 2 mental disease. The personality of a person is what he is. 

Q. And a'personality, Doctor, a given personality can have a 
tendency to be overly aggressive? A. Sure, lots of people are overly 
aggressive, yes, sir. 

Q. And that overly aggressive tendency is displayed when there 
is the proper stimulation; on other occasions the patient may seem to be 
a rather docile or friendly fellow? A. Some people show aggressiveness 
with a slight stimulant, some people show aggressiveness with -- require 
much greater stimulus to become aggressive. 

Q. In both types of personalities, without the stimulus you 
wouldn't see the aggression, isn't that right? 

A. Both types of personalities? 

Q. Yes, sir. With some personalities, they show aggression 
with a very slight stimulus, mildinsult? A. With certain individuals, 
certain individuals show aggression with slight stimulus. 

Q. And these individuals are their personality? A. Each in- 
dividual has a personality which is a little bit different from everyone 
else. I am speaking of the individual's personality. 

Q. Yes, sir. Now, in certain individuals who require only a 
slight stimulus to show aggression, if they don't have that slight stimulus 
the aggression will not be -- it will be dormant, not evident at the time, 
not active at the time? A. Well the aggression is a reaction to some- 


thing which happens in the environment or to a person. A person does 
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not become aggressive unless there is some reason, either within him- 
self or in the environment. Now, it may be a slight stimulus or it may 
be a strong stimulus. The aggression in a person who is mentally sick 
may arise entirely from something that has taken place in his own mind 
and have nothing to do with the environment at all. | 

Q. But there is something that triggers this tdasney: ‘to aggres- 
sion, whether it's great or small, depending upon what -- A. Or in- 
ternal or external. There is something, yes. : 

Q. And, of course, certain things that would trigger aggression 
in one individual wouldn't in another? A. That's true. 

Q. Depending on what we are most sensitive about, perhaps? 
A. Depending upon the individual, yes, sir. 

Q. So that a person, Doctor, who reacts with an inappropriate 
and excessive aggressiveness to certain stimuli isn't overly aggressive 
and inappropriate at all times, is he? A. I don't quite follow you, I 
am afraid. : 

Q. A personality which requires a very slight stimulss to cause 
an inappropriately aggressive reaction isn 't always over-aggressive if 
he doesn't have the slight insult, the slight stimulus, he doesn't show 
aggression, he is not aggressive at that time? A. Not aggressive all 
the time. He reacts more quickly than the average person because his 
personality is not as well integrated. 

Q. And Mr. Carey wasn't assaulted, however slight, in your 


psychiatric examination, was he? A. Not at all. 


Q. However, Doctor, you need not go into the effort of what a 


man does when presented with an aggressive stimulant, you need not 
strike him during the examination to find that out, need you?: 

A. To find out what? 

Q. Whether or not this fellow reacts to aggression appropriately 
or not, whether he reacts to aggression excessively or not. A. You 
are asking me how he reacts to aggression, not what -- 

Q. Put it this way, Doctor -- A. Is that correct? 
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Q. In order to find out how a patient reacts to an insult or to 
a slight blow you need not insult him during the examination and you 
need not strike him in the examination, isn't that true? A. Oh, that 
is certainly true, yes. 

Q. There are psychological tests which are calculated to find 
out how a person reacts to certain stimuli, such as a sexual stimulus 
or an aggressive stimulant? A. There are certainly things in the nature 
of questions which could be quite emotion provoking, if one is discussing 
a happening which has a lot of feeling or emotion connected with it. 

Q. Did you ask Mr. Carey what he would do if someone ever 
struck him again? A. I don't recall whether I asked him that question 
or not. 

Q. Nothing in your report about that, is there? 

A. No, I don't recall whether I did or not. 

Q. Is there anything in your report on an insult being delivered 
to him by you or any of the other doctors? A. Insult? 

Q. Yes, sir. A. IfIever insult a patient it would certainly be 
accidental. 

Q. So you didn't have an opportunity to observe how he reacts 
to insults? A. I certainly wouldn't insult him deliberately, him or any 
other patient. 

Q. And you didn't strike him? A. Well, no, sir, I did not. 

Q. But you did have available to you the results of psychological 
tests, the Rorschach test for one, that demonstrates how a patient, at 
least to the psychologist, how a patient reacts when a sexual or an 
aggressive stimulant is presented to them? A. Yes, we had the benefit 
of the psychologicals presented by the psychologists. 

Q. And the psychological report, based on the Rorschach test 
and others, indicated that this man did react to aggression in an unusual 
way, didn't it, Doctor? A. Well, I don't believe the psychologist would 


necessarily say that he did react to aggression in an unusual way, but, more 


probably, that he might react to aggression in an unusual way. 
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Q. Well, did the psychologist describe the pattern of conduct -- 

A. That they would expect. 

Q. -- that you would expect in a personality like Mr. Carey's 
when it's presented with an aggressive stimulant, for instance? 

A. That's correct. 

Q. And the pattern described by the psychologist, after exam- 
ing Mr. Carey, with a view in mind to find out how he reacts when 
certain stimuli are presented, was that when he is presented with an 
aggressive stimulant his flow of association shuts off, he fails to con- 
ceptualize. A. Well, now, I don't recall all the details of the psycho- 
logical examination. We follow, in our examination, more the psycho- 
logist's conclusion or general impression. 

Q. Iam asking you, Doctor, isn't that in the report of the 
psychologist after the Rorschach and other tests were given, a des- 
cription there made by Dr. Mercer of the personality structure? 

A. Yes. It says the flow of association shuts off. That is her statement. 

Q. And this creates tension, does it, Doctor? A. This isa 
psychological report. Iam not prepared to testify that this is my opinion. 


Q. No, sir, but this is what the psychologist did report to you? 
A. That is correct. 


Q. And that was after a test that was given by this psychologist that 
is calculated, at least by psychologists, to determine how a person reacts, 
in this case how this person reacts when he is presented with an aggres- 
sive stimulant, doesn't it? A. Thisisa psychologist's interpretation 
of how he would react, yes. 

Q. Now, the next thing that you cover in your medical staff 
conference report, Doctor, is a discussion of the alleged crime involved 
in this case, is that correct? A. Yes. 

Q. And the next thing you cover is, in 1954 he says that he was 
examined at the D. C. Jail by Drs. Gordon and Peretti, Dr. Gordon 
seeing him several times and Dr. Peretti twice? A. Correct. 

Q. Do you have their report? A. No, I don't believe so. That 
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was six years ago. 

Q. Then this patient reported to you that he says on the first 
two occasions the victims of the stabbings were men? A. That was 
his statement, yes, sir. 

Q. Do you know, Doctor, whether he has ever stabbed another 
woman? A. I don't know. 

Q. Do you know whether he had a tendency to quarrel with 
members of the opposite sex? A. Not particularly, no. 

Q. That would be a symptom of an emotionally unstable person- 
ality, wouldn't it, Doctor? A. It might be, yes. 

Q. Isn't that -- A. A lot of people who are normal quarrel with 
members of the opposite sex at times. 

Q. Iask you, Doctor, is a person with an emotionally unstable 
personality, isn't a symptom of that personality a tendency to quarrel 
with members ofthe opposite sex? A. It might be. 

Q. Isn't that a recognized symptom? A. Nothing particularly 
characteristic about it. They are just emotionally unstable. They may 
quarrel with anyone, the same sex or the opposite sex. 

Q. He says thata landlady whom he is accused of murdering 
has been his landlady since about 1958, March 1958. Do you know 
anything about their relationship, Doctor, whether he killed the land- 
lady with whom he had always gotten along and of whom he was always 
fond, or whether he killed a woman who had always been mean to him, 


always unfair to him, at least in his own mind, and had assaulted him 


on prior occasions? Do you know? A. No, it was not anyone with whom 


he did not get along, but there were certain special circumstances which 
led up to the disagreement. 

Q. On the night of May 19th? A. Yes, which I don't think I 
should go into. I might get too close to the crime itself. 

Q. We are not keeping anything back of that, Doctor. Do you 
know that he had been drinking that night? A. Yes, he had been drink- 
ing and there was an argument about -- 
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Q. About whether -- A. About whether his wife could continue 


to remain there or not. 

Q. After which -- A. And the landlady wanted the wife to leave 
and he told the landlady that if she left he left. And then there were 
some further difficulties with the landlady which led up to -- 

Q. She hit him on the head with a bicycle pump? A. Yes, sir, 
that's what he said. , 

Q. That's what he said. Did you make any effort to find out, 
Doctor, whether the act that you were asked to investigate or at least 
whether the act that coincided with the time when you were concerned 
with the status of this man's mentality, whether in fact he had been hit 
on the head? A. He gave a good account of the evening in question. I 

did not make a specific effort, myself, to determine whether or 
not she actually hit him in the head with a bicycle pump, but he says 
she did. 

Q. He told you that she hit him in the head with a bicycle pump. 
Did he tell you that she had opened a cut on his scalp and forehead with 
a bicycle pump? A. Yes. 

Q. Doctor, did it make any difference to you, wasn't it important 
to you in determining whether he was suffering from a mental condition 
at that time, as to whether or not that was the fact, that he had had his 
head opened with a bicycle pump? A. Well, as a matter of fact, if one 
was hit in the head with a bicycle pump one would have a right to become 
disturbed. 

Q. Doctor, did you find -- A. I did not check specifically except 
his statement as to whether or not she hit him in the head with a bicycle 
pump, that is correct. 

Q. And you were charged with the obligation of determining his 
mental condition at the time he stabbed this woman? ! 

A. That is correct. 

Q. And you didn't find out whether, in fact, his head had been 
opened with the bicycle pump just before he did. A. I was only asked 
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to determine whether he was mentally ill at that time. 

Q. Do you know of any other blows that this man has suffered, 
Doctor, head blows? A. He mentioned, I believe, another blow at one 
time. I think he did. 

Q. How long was that before May 19, 1960? A. I don't recall. 

Q. Do you know what, if any, injury was inflicted at that time, 
Doctor, this one other occasion that you know he had been hit on the 
head? A. No. 

Q. Do you know, Doctor, of anything concerning any illnesses 
he has had with respect to his head, illnesses that may have manifested 
themselves in headache, dizzinesss, vomiting, blind staggers? 

A. He said that he had been troubled with headaches and he complained 
of some headaches while he was at the hospital. 

Q. Do you know anything else about headaches, dizziness, 
Doctor? A. Just headaches. 

Q. Blind staggering? A. Headaches. 

Q. Do you know how early in his life those started? A. No. 

Q. Do you know whether or not they started with any particular 
head blow? A. He had been struck on the head, I know that, but 
whether or not they started exactly at that time or not, I don't know. 

Q. Do you know whether or not he's ever had a concussion? 

A. I would have no way of knowing, but I don't know any way one can 
find out whether he ever had a concussion. A concussion means a blow 
on the head, and the amount of damage caused at that time can only be 
determined by examining him at that time. I couldn't determine years 
later. 

Q. Doctor, if a man is knocked out, he has a concussion, isn't 
that true? A. You mean if he is unconscious? 

Q. A concussion occurs when there is a head blow sufficient to 


render a person unconscious for however brief atime? A. Well, con- 


cussion is a blow on the head. It may be a very mild thing or it may 


be very severe. 
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Q. So, Doctor, you can discover whether or not there are con- 
cussions by the history, can't you, asking the man what head blows he's 
had, whether they rendered him unconscious, if so, for how long? 

A. That is correct. And the most important thing, asa rule; is the 


length of the period of unconsciousness. For example, if the period 


of unconsciousness lasts for eight hours or more, there will probably 


be some permanent damage. 

Q. Doctor, do you know whether or not this man has ever had 
a concussion? A. Not of any seriousness, to my knowledge. 

Q. Do you know whether or not he has ever been knocked out? 
A. I don't recall. 

Q. Do you know whether he was knocked out when he went 
through the window? A. I don't know. ! 

Q. Do you have any history of a head trauma, a head blow, in 
January of 1960? A. I don't recall. 

Q. Do you know whether or not he was rendered unconscious at 
that time? A. I do not know. | 

Q. Did you notice that he has many scars on his face? 

A. He has some, yes. 

Q. Did you ask him what caused those? A. No. 

Q. Do you have any knowledge, Doctor, of a head blow suffered 
in the Army when his head hit a beam in the Army? A. No, I don't recall. 

THE COURT: We will take a ten-minute recess at this time. 

(A brief recess was then taken.) 

AFTER RECESS 
Whereupon 
DR. WILLIAM G. CUSHARD 
resumed the stand and, having been previously duly sworn, was examined 
and testified as follows: 
CROSS EXAMINATION - (Resumed) 
BY MR. CASEY: | 
Q. Back on the Medical Staff Conference Report, Doctor -- 
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(Reading) "He thinks that the landlady had been drinking, although he did 
not smell any liquor on her breath. He bases this assumption on previous 
experience with the landlady, and says that when not drinking she was a 
very pleasant person and very easy to get along with, but when drinking 
became very difficult." Did you find out from the Coroner's office, or 
from any other source whether or not she had in fact been drinking at the 
time she hit him over the head with a bicycle pump, and was later stabbed? 
A. No, sir, I saw no reason for doing that. 

Q. (Reading) "He says that he stabbed her rather quickly and 
spontaneously. He says that he had considerable experience with the 
knife, which started while he was in the service, and that he is quite adept 
and fast with a knife." A. That's correct. 

Q. (Reading) "And he was extremely sorry for what had happened." 
A. Yes. 

Q. Now, doctor, how long was this man in the hospital at St. 
Flizabeths? A. He came in -- he came in in July, July 15, 1960, and 
he was discharged on October 12, just about, just short of three months. 

Q. About ninety days? A. Just about. 

Q. And during that time you saw him at the Medical Staff con- 
ference in the company of other doctors? A. That's the only time I 
examined him -- that's correct. 

Q. Doctor, what psychiatrists on the staff of St. Elizabeths had 


a private examination with him? A. Well, Dr. Ward who did the case 


study undoubtedly had the most interviews with him because he did the 
entire case study. 

Q. The record shows that Dr. Ward saw him and made a report 
on one occasion? A. Oh, Dr. Ward would have to see him more than 
once to do a complete case study, usually several times. I don't know 
how many times he saw him. 

Q. How many reports are there from Dr. Ward? A. Well, the 
entire case study is by Dr. Ward. I don't know whether there is anything 
else or not, but the history, the family history, the personal history -- 
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Q. Those are various sections of one report. 

A. Of the case study, that's correct. 

Q. How many reports are there from Dr. Ward? A. I don't 
quite know what you mean by how many reports. This is one complete 
report or case study. 

Q. And what is the date of that? A. The date that he dictated it 


was September 10, 1960. 
Q. Allright, sir. A. Now, how many times he saw him, I 


couldn't say. 
Q. Is there any record kept at the hospital when a doctor sees 


a patient? A. No, there is no permanent record of that kept, no, sir. 

Q. There's no record kept at the hospital that a doctor has seen 
a patient on a given day? A. No, not necessarily. 

Q. Do you have -- A. There may be in some cases, but it is 
not a routine. ; 
Q. Do nurses make notes on the Nurses' Notes -- A. Yes. 

Q. (Continuing) -- that a certain doctor was in to see the 
patient? A. Well, now, they may or they may not. They often will 
make a note when a doctor sees them, but this is not compulsory or 
a rule. 

Q. Do attendants make such notes? A. Yes, they may. 

Q. Do doctors make notes of visits on doctors' Progress Notes, 
the formal -- A. If they do a formal Progress Notes, that is dictated 
into the case record, yes. 

Q. Well, is there a section in any part of the St. Elizabeths 
Hospital file, as there is in most hospital files, entitled "Doctor's 
Progress Notes"? A. Yes, there is such a form in what we call the 
Ward Chart of the Nurse's Notes, but in St. Elizabeths Hospital, and 
I dare say in most mental hospitals, formal progress notes are dictated 
into the -- this is really the case record -- they are dictated into the case 
record. Now, the doctor may, in addition, make longhand notes in the ward 
or nurse's chart. 


Q. So there's no record of how many times Dr. Ward saw this 


512 


patient? A. No accurate record -- that's correct. 

Q. Do you know whether any other doctor had a private exam- 
ination, that is went in and in the patient-physician privacy examined 
Mr. Carey? A. Well, now, I can't -- 

Q. Inthese ninety days? A. I can't answer that specifically, 
but from my knowledge of the conduct of the hospital and that service, I 

am sure other doctors did see him, but just who did and how 
many times, I really wouldn't know. 

Q. Would you see if Dr. Anderson made a report in that file? 
A. Surely. 

Q. I think you find it at the back, in the back at the bottom? 
A. Yes, Dr. Anderson did make a report. He is the doctor who did 
what we refer to as the Admission Note. That's the admission exam- 
ination, which is done on the date of the patient's admission. 

Q. That was done on July 15th? A. July 15th, yes, sir. 

Q. Are there any other doctors who have a report in that file 
other than the Residents, Dr. Ward, and Dr. Anderson, who made the 
additional examination? A. No, except the psychologist who dictated 
a report, and -- 

Q. That's Dr. Mercer? A. Dr. Mercer. 

Q. The Court and jury know here; she testified. A. And my 
report of the Medical Staff Conference on October 3, 1960. 

Q. And that's the Medical Staff Conference Report that we 
have discussed? A. Yes, sir. 


Q. That's signed by you and by some other doctor, isn't it? 


A. Yes, these reports are, in cases of this kind, are always signed 


by the Assistant Superintendent and Superintendent. In this case the 
Superintendent was away so it was signed by the Assistant Superintendent 
who was Acting. 

Q. There's space for three signatures: the Clinical Director 
and Dr. Cushard -- you've signed that? A. That's right. 

Q. (Continuing) -- Acting Superintendent, Dale C. Cameron -- 
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A. That ordinarily would be Assistant Superintendent, but the Super - 
intendent was away at that time, as a result of which he was Acting 
Superintendent. 

Q. Dr. Cameron? A. That is correct. 

Q. Was he present at the conference? A. No, sir. 

Q. And "Superintendent" -- that's marked "absent"? » 

A. He was absent. He was in Japan at that time. 

Q. Allright, sir, the only reports in that file other than the 
notes, the Report of the Medical Staff Conference, was Dr. Mercer's 
report, the Psychological Report, Dr. Ward's September 10 report 
by that Resident, and the remarks put in the file on the admission 
examination by Dr. Anderson -- is that correct? A. Those are the 

actual reports and examinations which are in the case record, 
correct. 

Q. And there is no other record in that section of the file that 
indicates any other doctor had had a private interview or private exam- 
ination? A. There isn't anything in this record which would show 
whether or not a doctor had examined him privately, that's correct. 

Q. Looking at this record marked Defendant's Exhibit No. 9, 
for identification, what are those records -- do you know, doctor? 
A. This is what I referred to as the ward or nurse's notes. | 

Q. Are the doctor's progress notes in there too? A.) There 
is a sheet on here marked, headed Doctor's Progress Notes. 


Q. Is there any note in here, doctor, of any psychiatric exam- 


ination of this patient other than on admission, 7-15-60 by Dr. Anderson? 
A. Well, that isn't a psychiatric report; that's a report regarding a 
physical illness. 

Q. That has to do with soreness in the left flank? 

A. Yes, Dr. Lynch is not a psychiatrist; he's a general medical 
surgeon. Apparently Dr. Grigorian saw an order for him on September 
16th, judging by this note of that date. 


+ Q. Well, Dr. Grigorian is a psychiatrist? A. He's a resident -- 
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Psychiatric Resident. 

Q. And this is September 16, 1960? A. Yes, sir. 

Q. Of course that prescription had nothing to do witha 
psychiatric problem? A. This does not relate to a psychiatric 
situation. 

Q. It relates to Epsom Salts and warm water at six-thirty in 
the morning? A. That's right. These are all nurses' notes. 

Q. Well, see if the nurses mention any psychiatrists coming 
in to see him, any mention of any psychiatric examination. A. I doubt 
if there would be. I will be glad to look, but these are the notes which 
the nurse makes on the basis of his own observation of the patient on 
the ward. It is possible there might be something in there on it, but 
I doubt it. 

Q. Well attendants and nurses do make notes of certain doctors 


come in to see him, don't they? A. They may, but I say it's not re- 


quired and they ordinarily don't. Sometimes some of them do. Now, 


here on September 7th, Dr. Luig -- she isa psychiatrist, staff 
psychiatrist. 

Q. But that again wasn't a psychiatric examination. (Reading) 
"Seen by Dr. Luig. Said none of medicine taken seemed to help his 
headaches. Then she prescribes something else for headaches. 
A. Well, actually that is -- Doriden is a very mild sedative. It's not 
actually a sedative, but it's in the nature of something that helps one 
relax and sleep without actually being sedation. 

Q. So that wasn't psychiatric treatment; that was to do with 
headaches? A. The complaint there was headaches -- that's correct. 

Q. But the note was made and he was seen by Dr. Luig? A. Yes. 

Q. And it was an attendant who made that note, J. Campbell? 
A. Well, he's anurse. This again is referrable to the headaches. Dr. 
Read again, that's physical condition. 

Q. And "Seen by psychologist, Dr. Mercer this A.M." 
A. August 12th. 
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Q. That was Mr. Campbell again making the of the doctor 
that -- A. That's right. July 22nd: "Seen by Dr. Read." He just 
wanted some personal property and was asking for permission. 
to have it. | As 
Q. Uhuh. A. Again this is in reference to his complain ‘of <7 
headache. - : 
Q.: (Reading) "Seen by Dr. Anderson." A. Dr. Andergon. 
Q. Mr. Campbell again made a note that the doctor had seen 


him and again it wasn't psychiatric in nature? A. That's right... 

Q. That's just medication and treatment for -- A. This is the 
record of the medication which he received at the hospital. Most of 
the things are for headaches, APC, and so forth. This is all referr- 


able primarily to headaches. 

Q. Doctor, do you recognize Noyes and Kolb's "Modern 
Clinical Psychiatry, Fifth Edition - 1958," as an authoritative work 
in psychiatry? A. Yes, it is one of the authoritative works in 
psychiatry. 

Q. Iread you, doctor, from page 542, under the heading of 
"Emotionally Unstable Personality."' I would like you to listen to what 
Noyes and Kolb have to say here, and tell us when I'm through whether 
you agree with this: 

"Individuals of this type of personality" -- it's emotionally 
unstable personality -- "Individuals of this type are characterized by 
the explosive intensity of their emotions in reaction to relatively slight 

external stimuli. Between their outbursts they are usually 
outgoing and friendly, happy and likeable. Their relationships to other 
persons, however, is constantly subject to fluctuating emotional attitudes 
because of strong and poorly controlled hostility, guilt and anxiety. 
Their emotional ‘tension is usually at a rather high pitch, and they 
suddenly and unexpectedly burst out in uncontrolled anger, or other 
disproportionate emotional display. At these times such persons may 


shout, bluster, threaten or even become destructive and assaultive. | 
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In some the excitability may be manifested in outbursts of despair, 
sulky irritability, or obstinate inaccessibility. Suicidal attempts in 
response to frustration or as a effort to relieve a situation regarded 
as intolerable are not rare. Jealousy and quarrels with those of the 
opposite sex are common. Far from being the desired evidence of 
vigor and strength of personality, the outbursts of excitability are 
often poorly concealed attempts to disguise an apparent weakness. 
Such reactions characterized by fluctuating emotional attitudes, un- 
stability, explosive feelings and undependable judgment are to be re- 
garded as expressions of an immaturity of personality." 

Do you agree with that, doctor? 

A. Lhave no particular disagreement with it, no. 

Q. Now, doctor, do you know what Mr. Carey's personality 
was like, what his mood was generally like? A. Dol know? 

Q. Yes, sir. A. Well, I only know from personal observation 
on the basis of my interview with him. He was quite composed and 
behaved within normal limits during that examination. 

Q. He was pleasant? A. Yes, he was pleasant. He was quite 
cooperative and quite agreeable throughout the examination. I think 
he tried to cooperate as best he could. 

Q. Uhuh. Now, doctor, you also know that he has, despite this 
pleasant personality that you observed in the conference, that he has 


on repeated occasions during his life, several occasions, reacted to a 


situation in an assaultive manner, that is, he has done harm, sub- 


stantial harm, to persons? A. His record shows that, yes. 

Q. His record also shows, despite the mood that you observed 
in your examination, that he has done serious harm to even himself. 

MR. LOWTHER: Wait a minute. Your Honor, I object. This 
despite business, I object to the form of the question. That's an 
argumentative question. 

THE COURT: All right, counsel can rephrase the question. 

BY MR. CASEY: 
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Q. Doctor, you know, do you not, that this man whom you 
described as being pleasant and cooperative during your examination, 
has at least on one occasion done serious harm to himself? A. Well, 

I know that he jumped out of a second-story window through a closed 
window, yes. 

Q. And suffered cuts that resulted in the keloid scars. that he 
has on his face? A. Yes. 

Q. The left side of his face. You know do you not, or do you 
know, doctor, that his record of assaults is exclusively concerned with 
assaults upon persons whom he has testified were his friends, or 
teammates in one instance, classmates, or the wives of dear friends? 
A. Well, I didn't particularly recall that, but it wouldn't have any 
great significance, in my opinion, anyway. 

Q. Doctor, you know that he has reacted, do you not, “with 
aggression that was disproportionate to the stimuli on repeated occasions 
when he's been assaultive or destructive? A. No, I don't know that. 

Q. Would you regard jumping through the second-story window, 
doctor, as appropriate response to the stimuli of having been kidded 
about a police record and the threat that the police may pick him up 
again? A. Well, I suppose it would depend on one's definition of 
appropriate. I think a person who jumps out a second-story window 

would be over-reacting to most stimuli unless -- I mean there 
would be exceptions -- but it would be an over-reaction to most stimuli. 

Q. And what he did on May 19, 1960, would be over -reacting 
to most stimuli, wouldn't it? A. Not to the extent of what I would 
consider an abnormal reaction in view of his description. 

Q. You don't know the circumstances surrounding the other 
assaults -- is that correct? A. That's correct. 

Q. Would that be important to you, doctor, to know whether 


there is a pattern of over-reacting of becoming aggressive beyond 


the provocations? A. No, because I didn't find any evidence of mental 


illness. 
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Q. Doctor, would it be important in the light of these comments 
you've just agreed with in Noyes and Kolb to know that in each instance 
of assault in this man's record, it's been in an aggressive situation 
where he has not been the first aggressive actor? A. It might be in- 
teresting in reference to the type of personality he had, but it wouldn't 

prove he was suffering from mental disease. 

Q. It might be interesting, however, in considering the type 
personality he has? A. It might be interesting in reference to the 


type of personality that he has if one's interested in that, yes. 


Q. This would be part of the pattern of personality behavior 
that you mentioned earlier? A. It would be of interest in relation to 
his personality. 

Q. Doctor, some of your colleagues regard an emotionally 
unstable personality as a mental disease, do they not? A. Yes, some 
psychiatrists do regard it as a mental disease if it's of severe enough 
degree and deviated from norm. 

Q. That isn't just what I asked, but we will start with that one. 
There are psychiatrists or colleagues such as Dr. Platkin who say 
that an emotional unstable personality is sometimes a mental disease, 
and sometimes is not a mental disease, depending, as Dr. Platkin put it, 
on how severe the instability is? A. Well, I believe that is just what 
I said in somewhat different words. 

MR. LOWTHER: May we approach the bench, Your Honor? 

THE COURT: You may. 

(At the bench:) 

MR. LOWTHER: Your Honor, I've got Officer Kelly over here. 
He's just going on duty, and I wondered if counsel, without trying to 
force him or anything like that, could give the Court any idea as to 
how long he expects to have Dr. Cushard on. 

MR. CASEY: I'm almost finished. 

MR. LOWTHER: I will keep Kelly here. 

THE COURT: All right. 
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(In open court:) 

MR. LOWTHER: Will you indulge me, please. Thank you, 
Your Honor. 

BY MR. CASEY: 

Q. Doctor, then in one school of thought that you just atetned 
to is the school of thought that says an emotionally unstable personality 
is sometimes a mental disease and sometimes not a mental disease. 
When it is a mental disease, the emotionally unstable personality is 
severe. If the emotionally unstable personality is not severe, then 
it's not a mental disease according to that school of thought -- is 
that correct? A. That's correct. It depends on how far in degree it 
varies from the normal. 

Q. Now, doctor, do you know that Dr. Owens testified i in this 
case that if he had diagnosed an emotionally unstable personality in 
this case, he would testify that that condition was a mental disease? 

A. No, I don't know what Dr. Owens testified to. | 

Q. Do you know that Dr. Owens adheres to that school of 
thought. 

MR. LOWTHER: NowI think we ought to get Dr. Owens' 
testimony as background on that. It's my recollection that Dr. Owens 
said he was of the school of thought that thought an emotionally unstable 
personality was a mental disease provided it reached such a degree of 
seriousness, in his opinion, as to deviate from the norm. That's 
what I think he said. 

MR. CASEY: Your Honor, Dr. Odenwald has been paraphrased 
by Mr. Lowther throughout the trial. If Your Honor wants me to, I 
can find Dr. Owens words in the daily-copy transcript. 

THE COURT: Would you gentlemen come up here, please. 

(At the bench:) 

THE COURT: The Court feels that this doctor can be confronted 
with the testimony of other experts. The objection, as the Court under - 
stands it, is that it is not a correct interpretation of Dr. Owens' tes- 


timony. Now, can't we agree that Dr. Platkin testified that a patient 
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suffering from a mental, or emotional instability, that if it's severe 
enough, that it is to be classified as a mental illness? 

MR. CASEY: Yes, sir. 

THE COURT: Now, didn't Dr. Owens testify the same way? 

MR. CASEY: No, Your Honor. 

THE COURT: All right, now what is your understanding on the 
emotional instability? 

MR. CASEY: Dr. Owens testified that if he had diagnosed an 
emotionally unstable personality, that condition would, in his opinion, 
be a mental disease. 

MR. LOWTHER: Well, let him ask him. Your Honor, to save 
time I will withdraw the objection. 

THE COURT: Because the Court feels that this witness has 
put it crystal clear that every person who is suffering from a mental 
disease has an emotional instability -- isn't that your understanding? 

MR. CASEY: I think it is, Your Honor, yes. 

THE COURT: All right. 

(In open court:) 

MR. LOWTHER: I will withdraw the objection, Your Honor. 

THE COURT: All right. Mr. Casey, do you want the question 
read back, or do you want to rephrase it? 

MR. CASEY: I will try my hand at it again. 

BY MR. CASEY: 

Q. Doctor, are you aware that Dr. Owens adheres to the 

school of thought, or has testified in this case that if he had diagnosed 


an emotionally unstable personality in the instance of Mr. Carey, that 


condition, in his opinion, would be a mental disease? 
A. Well, asI say, I don't know what he testified in this case. 
I know what his opinion was regarding this patient. 
Q. Now, doctor, what organization is it that has accredited 
or approved or certified St. Elizabeths Hospital? A. Joint Committee 
on Accreditation. 
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Q. Of what. A. Of hospitals. It's a Joint Committee from the 
American Medical Association, the American Hospital Association, 
American College of Surgeons, and the American College of Physicians. 

Q. It is not an organization that's concerned exclusively with 
psychiatric or mental hospitals? A. No. 

Q. Isee. Are you familiar, doctor, with the standards for 
hospitals and clinics of the American Psychiatric Association? 

A. Yes, I've readthem. I have never memorized them, but I read them. 

Q. Do you know whether this organization has ever approved, 
certified or accredited St. Elizabeths Hospital? A. Well, they've 
never been asked to inspect or approve or accredit. 

Q. So they have not -- is that it? A. They haven't been asked to. 

MR. CASEY: Thank you, doctor, nothing further. 
REDIRECT EXAMINATION 
BY MR. LOWTHER: 

Q. Doctor, in your opinion, is an emotionally unstable person- 
ality a mental disease? A. We are speaking in the abstract now, not 
of this patient? 

Q. We are completely abstract now, doctor. In your opinion -- 
A. I don't think a type of personality is a mental disease, and an 
emotionally unstable personality is a type of mental disease, that type 
of personality. ! 


Q. Yes. Now, what's the function of the psychologist's report 


insofar as the total picture of your Diagnostic Conference is concerned, 
doctor? A. Well, there are actually several functions, or several 
reasons for asking for psychological examinations. Of course, first is 
to determine the individual's level of intelligence; in other words, is 

he average, is he superior, or is he below average, is he below normal, 
is he mentally deficient, in other words the intellectual level of the 
individual. The second thing, and this is based on what the psychologists 
refer to as projective tests, is to assist in determining something about 
the person's personality make-up, the person being examined, and we 
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do order psychological examinations, complete psychological exam- 


inations, on all such patients as this who have serious charges, and 
most other patients, as a matter of fact, because we look on 
it as a rather valuable collateral examination, but it's only a part of 
the total examination and is not controlling. 
* * * * * 

Q. And did you take into consideration, doctor, before you 
arrived at your opinion, that this defendant suffered from no mental 
disease or defect as of the date of the crime, this jumping out the 
window back in 1949? A. No, I didn't take that into consideration 
particularly because I didn't feel that it was particularly relevant. The 
man might have even been psychotic in 1949. People become psychotic 
and get over the psychoses, soI didn't feel, andI still don't feel that 
that is particularly relevant as to his present condition, or his con- 
dition in May 1960, which is the date in whichI was interested. 

Q. One last question, and that is there's something here in 
this page 542, I think it was, that you were being read to from Crosby 
and Noyes -- I mean Noyes and Kolb. A. Noyes and Kolb. 

Q. Noyes and Kolb -- that people who are emotionally unstable 
quarrel with members of the opposite sex. Does that mean if a fellow 
quarrels with his wife, he's emotionally unstable? A. He may or may 
not be. 

Q. I mean, not everyone who quarrels with his wife is 
emotionally unstable, is he? A. Well, I certainly wouldn't want to 
pass any opinions on anyone whom I hadn't examined. 

* * * * 
RECROSS EXAMINATION 
BY MR. CASEY: 

Q. Doctor, do you know of any treatment that this man Mr. 
Carey had between 1949 and 1960 to cure a psychosis? A. No, I don't 
know whether he had a psychosis or not. I say he might have had. 

I don't know of any treatment he had for a psychosis. 
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Q. And you say he might have recovered from it? A. I say 


it is possible he might have had one. I don't know. I don't know of 
any treatment that he had. 

Q. A person with a psychosis will have psychotic episodes, 
and the other periods of psycosis will be in remission and their conduct 
will be normal? A. Well, I couldn't make such a general statement. 
Again one has to get back to the individual case. Some people become 
psychotic and remain psychotic the rest of their lives; other people 
may have very brief episodes of a month or two, so it can be anywhere -- 
well, delirium tremens is actually a psychosis which may last only 
two or three days. On the other hand, a psychosis may last for years. 

Q. Delirium tremens is a psychosis caused by alcohol? 

A. Delirium tremens is a temporary, transient psychotic recation, 
toxic, that is the toxic agent being the alcohol. 

Q. Caused by --A. Now, it may also be due to the sudden 
withdrawal of alcohol when one has been using it to excess. 

Q. So it is caused by alcohol or withdrawing alcohol -- is 
that right? A. Yes, the alcohol is the causative agent, along with, 
one usually gets a vitamin deficiency and certain other things, because 
people who drink a lot don't eat very well. There are complicating 
things in addition to the alcohol. 

Q. Now, doctor, even a person who has a psychosis for many 
many years has periods when he's not acting like a psychotic? 

A. Well, I must say it depends on the patient. I can't generalize. 

Q. There are such patients? A. Who don't show active 
symptoms at certain times? 

Q. Yes, sir. A. Well, yes, for example a manic 
depressive psychosis may have many episodes during his life in which 
he may recover completely and function normally for a matter of 
months or years in between the attacks. 


* * * 


Whereupon, 
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BERNARD KELLY 
resumed the stand and, having been previously duly sworn, was 
examined and testified as follows: 
* * * * 
DIRECT EXAMINATION - (Rebuttal) 
BY MR, LOWTHER: 

Q. Officer Kelly, you are the same Officer Bernard Kelly, 
Detective Bernard Kelly, who testified in this matter some few days 
ago -- isn't that right? A. Iam, sir. 

* * * * * 

Q. Now, Officer Kelly, since you have testified the defendant 
has testified, and in reference to the first page of Government's 
Exhibit 5, signed statement of Herbert S. Carey, he testified that 
these initials out here to the right on the first page, the first long 
paragraph -- "H.S.C." -- were not his initials, that is, that he did 
not write them. Will you tell His Honor and these ladies and gentle- 
men of the jury who put those initials "H.S.C." out to the left on that 
line that you're looking at now? A. The defendant Herbert S. Carey. 

* * * * * 

Q. *** Can you tell His Honor and the jury whether or not 
Carey made any demonstrations to you as respects his opening of this 
knife and his ability to open it? A. He did, sir. 

Q. And will you tell His Honor and the jury what he did and 
what he told you in that regard? A. Upon showing the knife to the 
defendant, Herbert S. Carey, I saw that the knife was what we call, 
or they call "pegged." By that I mean that there is, I think in that 
knife, a piece of a match stem which allows the top blade not to go all 
the way down, or there may be a piece of paper that is used some- 


times to put the knife so that it will not go all the way down, that is, 
the biggest blade, and in that type Herbert S. Carey showed me with 
a flick of his thumb, I think -- it was so fast that I didn't quite get it -- 


it was one of the newer ways to me of opening that type of knife. 
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He showed me with a flick that he could open the knife that quick. I 
have seen several different ways to open a knife, but that's a new one 
to me. | 
Q. You say that's what is known as a "pegged" knife? A. Yes. 
*x * * x * 
BY MR. LOWTHER: 
Q. Now, officer, there has been testimony from this defendant 
since the time that you took the stand that he, Carey -- let me'see if 
I can remember, with Your Honor's leave -- oh, yes -- that he, Carey, 
had that knife, that pegged knife there with those match sticks jammed 
in up under it so that the big blade wouldn't close all the way, because 
he used to use it so he could cut paper fast and things out on the job. 
Did he tell you that's the reason he carried it that way when you talked 
to him in the Homicide Squad Office in the morning hours and the evening 
hours of the 19th of May, or the morning hours of the 20th of 
May? A. No, sir, I don't recall him telling me anything about any 
cutting of any paper. 


* * * * *: 


THE COURT: Allright. Is there anything further? All right, 
the Court will entertain any motion. | 

MR. CASEY: May it please the Court, at this time I ask Your 
Honor to direct a verdict of not guilty by reason of insanity on both counts. 


* * * * * 


THE COURT: The motion for the directed verdict will be denied. 


* * * * * 


Tuesday, November 8, 1960 
Washington, D. C. 


* * * * * 


1213 MR, CASEY: Will Your Honor's charge, with respect to robbery, 
include the requirement that the money be taken from a living person, that 
is, Beulah Butler had to be alive at the time the money was taken to make 
it robbery ? 

MR. LOWTHER: No, you can stab someone or shoot him and then go 
take money, and it's still robbery. That may be the whole purpose of the 
stabbing in some instance; maybe it was here. 

MR. CASEY: I take the position, Your Honor, to constitute the crime 
of robbery the money must be taken from a living human being, not a corpse. 

THE COURT: That will be denied. 

* * * * * 

1215 MR. CASEY: I also ask Your Honor to instruct the jury from the 
revised standardized jury instructions, the 1958 edition, I believe it is, 
the instruction there on the witness who is peculiarly available to one side 
or the other and is not called by that side, the jury may infer that had he 
been called, they may infer that his testimony would have been unfavorable 


1216 to the party to whom he was peculiarly available. 
THE COURT: Who would it be? 
MR. CASEY: The Government. 
THE COURT: I say, who would it be? 


MR. CASEY: The two witnesses who were not called, Drs. Ward and 
Anderson of St. Elizabeths Hospital, the two doctors who had private psy- 
chiatric examinations during the 90-day hospitalization and were not called. 
They chose to call three doctors who had not had the benefit of those exam- 
inations. 

THE COURT: Mr. Casey, are they peculiarly available ? 

MR. CASEY: Yes, Your Honor, they are. I understand there is a 
recent case in the Court of Appeals, I have a recollection of reading it and 
others confirm this recollection, I do not have it with me, it was in a cir- 


cumstance of this'type; that is, they are amenable to subpoena by any party 
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in the case, but the defendant does not have the contact or control with them, 


the ability to consult and so forth that the Government has, They are in the 
employ of the Government. 
* * * * * 

1219 MR. LOWTHER: Mr. Casey's actions in this case belied his request. 
If St. Elizabeth's personnel are peculiarly within our ambit, so to speak, I 
wonder where he got ahold of Margaret Mercer, He can call up any time 
the defendant is over there undergoing examination and find out who is talk- 
ing to him and what they have found out. Every one of the doctors who at- 
tended that staff conference are available and were available during the 
course of this trial. 

The record should show that the St. Elizabeth's records have been in 
Mr. Casey's hands, he knew the names of those doctors at the time the case 
started. There is no peculiarity merely because doctors are at St. Eliza- 

1220 beths Hospital. 

* * * * * 

THE COURT: Mr. Casey, what do you say about the fact that if the 
Court does instruct, that is, on the absent witness, that the jury might turn 
it very definitely against Mr. Carey on the basis of Mr. Champ and his wife? 

MR. CASEY: Your Honor, there is that problem, but I think Mr. 
Champ -- I think that issue is dwarfed in this case by the insanity issue. 

1221 THE COURT: But aren't the jury going to be concerned where the 
wife is? 

MR. CASEY: They saw the wife come in. 

THE COURT: And where the father-in-law is? 

MR. CASEY: If the Court please, those witnesses could testify to 
facts that are not in dispute. 

THE COURT: Mr. Washington at the Whitelaw Hotel. 

MR. CASEY: If the Court please, we admit that Mr. Carey stabbed 
Beulah Butler. We don't have to call witnesses to establish that. 

THE COURT: No, but you are very definitely concerned as to the state 


of mind at the time and place. 
* * * 
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cumstance of this ‘type; that is, they are amenable to subpoena by any party 
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in the case, but the defendant does not have the contact or control with them, 
the ability to consult and so forth that the Government has. They are in the 
employ of the Government. 

* * * * * 

1219 MR, LOWTHER: Mr. Casey's actions in this case belied his request. 
If St. Elizabeth's personnel are peculiarly within our ambit, so to speak, I 
wonder where he got ahold of Margaret Mercer. He can call up any time 
the defendant is over there undergoing examination and find out who is talk- 
ing to him and what they have found out. Every one of the doctors who at- 
tended that staff conference are available and were available during the 
course of this trial. 

The record should show that the St. Elizabeth's records have been in 
Mr. Casey's hands, he knew the names of those doctors at the time the case 
started. There is no peculiarity merely because doctors are at St. Eliza- 

1220 beths Hospital. 
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THE COURT: Mr. Casey, what do you say about the fact that if the 
Court does instruct, that is, on the absent witness, that the jury might turn 
it very definitely against Mr. Carey on the basis of Mr. Champ and his wife? 

MR. CASEY: Your Honor, there is that problem, but I think Mr. 
Champ -- I think that issue is dwarfed in this case by the insanity issue. 

1221 THE COURT: But aren't the jury going to be concerned where the 
wife is? ; 

MR. CASEY: They saw the wife come in. 

THE COURT: And where the father-in-law is? 

MR. CASEY: If the Court please, those witnesses could testify to 
facts that are not in dispute. 

THE COURT: Mr. Washington at the Whitelaw Hotel. 

MR. CASEY: If the Court please, we admit that Mr. Carey stabbed 
Beulah Butler. We don't have to call witnesses to establish that. 


THE COURT: No, but you are very definitely concerned as to the state 
of mind at the time and place. 


* * * * * 
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1222 THE COURT: The Court would like to leave it out entirely. 
MR. CASEY: I would ask Your Honor to instruct that neither Georgia 
Lane Carey -- 
THE COURT: Oh, no. 
MR.LOWTHER: No. 
THE COURT: If I go into detail, certainly I would go into detail on 
both sides. 
MR. CASEY: But the Government has had both of those witnesses here. 
THE COURT: I realize that, but you also have had the opportunity to 
subpoena them. You have had this record for a week. 


* * * * 


1223 MR. LOWTHER: 

* * * * * 

1224 And I say, in answer to Mr. Casey's argument, without prolonging the 
point, if he wants the absent witness rule, fine, but there should be no ex- 
pansion by the Court about Champ and Georgia Lane Freeman Carey or Dr. 
Ward and Dr. Anderson. Let him argue it to the jury. It's a legitimate 
matter of argument. 

MR. CASEY: If the Court please, I do not want the instruction if 
Your Honor is going to say that it applies both ways. I don't want it unless 
Your Honor will tell them that both Mr. Champ -- 
THE COURT: The Court will not instruct on the absent witness. 
* * * * * 

1225 THE COURT: All right, the absent witness instruction will not be 

given. The Court feels that it does not apply. 


* * * * * 


1226 MR. CASEY: Your Honor, before there are further proceedings, I 
neglected yesterday afternoon, when Dr. Cushard left the stand, to make 


2 motion to strike his testimony. He was the last witness to testify in the 
case. I move to strike on the same ground that I moved to strike the testi- 
mony of Drs. Platkin and Owens. 

THE COURT: The Court was of the impression that you had already 
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made that motion, but to protect the record the Court will entertain the 
motion at this time again. The Court will deny the motion. 
* * * * ** 
1302 REBUTTAL ARGUMENT BY THE GOVERNMENT 
MR. LOWTHER: 
* * * * * 

1318 Now, argument has been made by my brother in respect of the penalty 
that is involved in first degree murder. 

I am not going to argue that to you. It would be improper for me so 

to do. 

He has said, however, one or two things that I deem it within the bounds 
of propriety for me to comment upon and I intend to do so. 

1319 He has mentioned not once or twice, but at least 10 or 15 times during 
the course of his argument, about the life of this defendant being in your 
hands, the Government seeking death. 

And he said among other things that neither you nor the Court can 
ever change that verdict. 

I say to you this, members of the jury: when you consider your verdict 
in the jury room, andI beg of you to do so, and I know you will, you consider 


your verdict based upon the evidence and the law as His Honor has given it 


to you, and not upon penalties. 

For there are higher courts than this. There is one right down on the 
fifth floor, the Court of Appeals. And there is one up on the Capitol Hill, 
the Supreme Court. 

And no matter what your verdict may be in this case, you may rest 
assured that it will be well reviewed before it becomes final. 

And in the last analysis, why has this argument been made about the -- 

MR. CASEY: First, I hesitate to interrupt, but I think it would be 
very misleading, and it is improper for Mr. Lowther to suggest to the jury 
that the Court of Appeals or the Supreme Court could overturn a finding of 
fact by a jury. It should be clear that they can review only the law that has 
been applied to the case. 
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1320 THE COURT: You may proceed. 

MR. LOWTHER: Now, since my brother has made that argument, and 
I didn't interrupt him for 2 hours, let me educate him a little bit, if I may. 

The Court of Appeals in this jurisdiction time and again has reversed 
verdicts not only in first degree murder cases, but in other cases, and sent 
those cases back down to the court below, to these courts, saying to these 
courts, "Enter a judgment of acquittal." And they have done it. 

So the record shows, although they don't say so, upon substituting 
their judgment as finders of the fact for the juries of this court, so my 
brother is not quite accurate when he interrupted me here, a moment ago. 

Your decision will be reviewed and it will be reviewed well, whatever 
it may be. 

So I say to you, or rather I ask you why was this constant mention 


made of penalty? 


Why was mention made that counsel was Court appointed? Why was 


mention made that he became fond of Carey? 

Why was mention made that he got to know Carey's mother ? 

Along those lines, I think it is not inappropriate to say that it is always 
the innocent who suffer by the crimes of the guilty, isn't it, huh? 

1321 Why was mention made, or reference made to Carey as this boy. Boy ? 
Is he aboy? Is heachild? A man who could use a knife like that, so the 
evidence shows? 

Why was reference made that your decision is final? Why was refer- 
ence made that this was my brother's first criminal case? 

Don't be misled. My brother comes, as I am sure he won't mind my 
saying, from one of the most reputable law firms in the city. He is not in- 
experienced in the courtroom. 

And whether this is his first, or his last criminal case, or whether it 
is my 200th or my fifth, makes no difference. 

But I ask you why, why, why did he raise these things with you? 

And why did he keep insisting, as I have said, that a human life, etc., 


etc.? 
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Well, I will tell you the reason why. He didn't say so. He didn't want 
to. The reason that he raised all those things was a direct appeal for your 
sympathy. That is why they were raised, the only reason. 

He sought to portray himself as inexperienced in the criminal field. 
You know he isn't. He tried this case ably and well. 

1322 But he, like myself, is bound by the evidence. The only reason that 
those things were raised was to try to appeal to your sympathies, in the 
hopes that when you go through those doors and into your jury room, that 
you will not look at the evidence and the evidence alone, but that you will 
be swayed by sympathy for the defendant , and swayed by that sympathy , that 
you may disregard the evidence, which clearly calls for a finding of murder 

in the first degree and robbery. 

And that swayed by that evidence and swayed by that eemipethy and 
disregarding that evidence, you may come into this court with a'verdict of 
a lesser crime, which I say to you under the evidence that you have before 
you, would be a travesty upon justice. 

That is why that argument was made. 

* * * 

1323 (AT THE BENCH) 

MR. CASEY: If the Court please, I ask Your Honor at this time to -- 
before the starting of the charge in chief -- to instruct the jury that there 
is not, just as Mr. Lowther said , one insanity defense in the District of 
Columbia as our Court of Appeals has said that the Durham case does not 


replace the irresistible impulse test and the M'Naghten test. There are 


three. 
Mr. Lowther is speaking as Assistant United States Attorney, with 
1324 long experience in the law, has told the jury that there is only one, 
whereas I had said - discussed our defense as consisting of all three. 
THE COURT: Well, you agree though that they are all related'to the 
mental capacity ? 
MR. CASEY: They all warrant a verdict of insanity, that ‘is, acquittal 


on the grounds of insanity. 
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THE COURT: Then they must all be related to insanity. 

MR, CASEY: Whatever insanity is, they are all insanity defenses. 

THE COURT: That's right. 

MR. CASEY: But there are three insanity defenses in the District of 
Columbia and our court -- 

THE COURT: Right and wrong, irresistible impulse -- 

MR, CASEY: And Durham. 

THE COURT: And Durham. But they are all related to insanity. 

MR. CASEY: They are all insanity defenses. 

THE COURT: They are all included in the -- 

MR. LOWTHER: One insanity defense and instruction. 

MR. CASEY: There are three ways of proving the insanity defense. 
There are three insanity defenses. 

THE COURT: That's right. 

MR. CASEY: Well, Mr. Lowther said there is only one and so they 

1325 only have to meet one. 

MR. LOWTHER: Well, you say there are three and I say there is one. 
The Judge will charge -- 

MR. CASEY: I ask Your Honor to correct that immediately. 

MR, LOWTHER: I object to that strenuously. Now, this is argument. 

MR. CASEY: Will Your Honor do that? 

THE COURT: The Court is going to embrace the irresistible impulse 
and the right and wrong in the defense. Now, there are three separate 
categories. 

MR. CASEY: Three kinds, isn't there , Your Honor? 
THE COURT: Yes, three kinds, But they are all included under a 


mental condition. 


They all refer to the mental condition. 

MR. CASEY: There are three insanity defenses and Mr. Lowther -- 
the Court of Appeals has said so and Mr, Lowther has said there are not, 
and that was a prominent part of our defense and explained in our final 


argument. 
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THE COURT: All right. 

MR. CASEY: Will Your Honor do that? 

THE COURT: You can take the exception when I get through. 

MR. CASEY: Iask Your Honor to do the same thing with respect to 
the jurisdiction of the Court of Appeals and the Supreme Court to reverse 

1326 a finding of fact. 

Of course, the jury is the only fact finder. The Court of Appeals and 
the Supreme Court can say that the case was improperly submitted to the 
jury, since there was no proper issue for jury determination -- for instance, 
the insanity defense is unrebutted -- but there is no jurisdiction of the Court 
of Appeals or the Supreme Court to reverse a finding of fact. 

MR. LOWTHER: I suggest that my brother read the case of Farrar 
and the case of Hopkins that have come down here not too long ago. 

I let counsel argue for two solid hours without opening my: mouth, 
out of deference to him -- 

THE COURT: Well, the -- 

MR. LOWTHER: I let him go off and off and off and he gets up in open 
court, instead of at the Bench, and makes a speech so that the jury can have 
the benefit of what he said and what he said is not true, because'our Court 
of Appeals is consistently reversing our findings of fact and they have been 
substituting themselves for juries around here for the last three years. 

THE COURT: That will be stricken from the record. 

MR. LOWTHER: I don't care whether it is on there, Your Honor. 

THE COURT: The Court will not instruct the jury. 

1327 MR. CASEY: Then, Your Honor, at this time I move for a mistrial or, 


in the alternative, a correction -- Mr. Lowther has told the jury that this 


case cries out to heaven, I believe, for vengeance. 

He has asked the jury for vengeance. I think it should be made clear 
to the jury, if Your Honor won't declare a mistrial, and I ask Your Honor to 
declare a mistrial, that it is not their function nor the function of this Court 
or any other court in our system, to work vengeance. 


They are here to work justice. 
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MR. LOWTHER: Your Honor, that's argument. 
MR, CASEY: They have asked them for vengeance. 
THE COURT: The Court will not correct that. The Court feels that 


it is purely argument, figure of speech, cries out for justice. 
MR, CASEY: It is a great distinction, if Your Honor please. 
MR, LOWTHER: I used -- 
MR. CASEY: Do you deny my motion for a mistrial on that ground? 
THE COURT: Yes, I will. 


* * * * 


Wednesday , November 9, 1960 
Washington, D. C. 


* * * * 
CHARGE TO THE JURY 
THE COURT: 
* * * * * 
1348 Now, under the lesser offense of murder in the second degree, there 
is also included still a lesser offense known as manslaughter. 

Manslaughter is the unlawful killing of a human being without malice; 
for example, such killing as happens either on a sudden quarrel or in the 
commission of an unlawful act, without any deliberate intention of doing any 
mischief at all. 

If the killing is in a sudden heat of passion caused by adequate and 
sufficient provocation, the crime is manslaughter. 

In order to reduce murder to manslaughter, however, the passion 
must be of such a degree as in your opinion would cause an ordinary man 
to act on impulse without reflection. 

In addition to great provocation, there must be passion and hot blood 
caused by that provocation. 

If a man justifiably would commit the act in question, in your opinion, 
then it would fall within the category of manslaughter. 

1349 Also, ladies and gentlemen, you have for your consideration the second 
count of the indictment, robbery, which is the D. C. Code, Title 22, 2901. 
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The question, then, what is robbery? Robbery is defined very simply 
in the District of Columbia Code as follows: 

"Whoever by force or violence, whether against resistance or by sud- 
den or stealthy seizure or snatching or by putting in fear, shall take from 
the person or immediate actual possession of another anything of value is 
guilty of robbery.” | 

In order for you to find the defendant guilty of robbery, you must find 
the Government has proved beyond a reasonable doubt, one, that the defendant 
took something of value from the complainant, the decedent in this case; 

That he took it unlawfully and with intent to convert it permanently 
to his own purpose; 

Three, that he took it from the deceased person or immediate actual 
possession; 

Four, that he took it by force or violence, or against resistance or 
by sudden or stealthy seizure or snatching, or by putting the complainant 
in fear. 

The Court comments to you that in the indictment, as well as in the 
statute, in the indictment they refer to it as "and," that is, different methods 
in robbery. The Code itself refers to it as "or." 

1350 In other words, the prosecution is not called upon to prove the methods. 
All they need prove is one method, in other words, that by snatching or seiz- 
ure. They are not called upon to prove that he took it by force or violence 
and against resistance, sudden or stealthy seizure, snatching, or by putting 
the complainant in fear. 

Obviously, they could not prove all of those different methods that are 
contradictory with each other. 

All the prosecution is called upon is to prove one method. 

Now, as to the first element that the defendant took something of value. 
The value of the thing taken is of no consequence. | 

If you find that the defendant took money, as stated in the indictment, 


then that is sufficient to satisfy this element, that is, this element being 


something of value. 
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As to the second element, that he took the property unlawfully and 
with intent to convert it permanently to his own purpose, intent, as I have 


told you, ordinarily cannot be proved directly, because there is no way of 


scrutinizing the operation of the human mind, but intent may be deduced or 
deducted from the circumstances, from the things done, and from the things 
said. 

And a person is presumed to intend the natural and probable conse- 

1351 quences of the act. 

As to the third element, that he took it from the deceased person, the 
immediate actual possession, immediate actual possession means that the 
thing taken may be on the person or within the reach of the person, so long 
as it is to be considered in her possession. 

As to the fourth element, that the defendant took the prope rty by force 
or violence, against resistance, or by sudden or stealthy seizure, or snatch- 
ing, or by putting the person in fear, you have heard the evidence, and as I 
have told you, these are different methods. 

Now, if you find that the Government has proved beyond a reasonable 
doubt all of the elements that I have enumerated, you may find the defendant 
guilty under Count Two as charged, conditioned upon the defense which will 
be explained to you later. 

And if you find that the Government has failed to prove any one or 
more of the elements beyond a reasonable doubt, then you must find the 
defendant not guilty. 

Now, ladies and gentlemen of the jury, the defendant in this case, as 
the Court understands it -- in the event that the Court's recollections differ 
from yours, it is yours that controls -- the defendant admits that the stabbing 
of Beulah Butler occurred at the said time and place, but denies that the act 
was committed with any premeditation, with any deliberation or with any 

1352 malice. 

The defendant contends that some evidence of the insanity of the de- 
fendant has been introduced and that the Government has failed to establish 
beyond a reasonable doubt that the defendant was sane at the said time and 
place. 


537 


The defendant alleges that he was not sane at the time and place 
aforesaid in that he was, one, suffering from a mental disease and that the 
act of stabbing Beulah Butler was the product of that mental disease; 

Second, that at the said time and place, the defendant, as a result of 
an existing mental condition, disease, did not know the difference between 
right and wrong; 

And, third, that even if he knew the difference between right and wrong, 
he was powerless to control his actions and that he performed the act of 
stabbing Beulah Butler as a result of an irresistible impulse, that is, he 
was without control of his actions and that the act was the result of a com- 
pulsive obsession brought on by uncontrollable aggressive stimuli, that is, 
by intoxicating liquor, by the striking of the defendant with the bicycle pump, 
and being told that his wife must leave the premises, as she was lazy; 

That, as a result thereof, the defendant was suffering from an emo- 
tional and unstable personality, caused by an abnormal childhood, traumas 
of the head, and chronic alcoholism; 

1353 That this condition existed in the defendant from the time that he was 
23 or 24 years of age, and was a remissive dormant condition, except when 
activated by stimuli such as physical injury and/or alcohol, at which time 
defendant was without control of his mental faculties; 

And that this condition was shown by a pattern of behaviour of assault 
or assaultive episodes and by one suicide attempt or gesture in the past. 

Defendant further contends that on May the 19th, 1960, because of his 


drinking, the defendant at the said time and place was not capable of form- 


ing the intent; 

That he was not capable of deliberating and premeditating to form 
the intent to commit the act of killing Beulah Butler; 

That even if the jury should find that the defendant was sane at the 
said time and place, the defendant could still not be guilty of first degree 
murder because of the alcohol which he had consumed and because he 
could not premeditate and deliberate at the time and place of the act. 

Now, ladies and gentlemen of the jury, I shall first instruct you on 


the law of insanity. 
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Now, when a man is put to trial on a criminal charge, his sanity is 
presumed and, therefore , the Government does not ordinarily have to intro- 
duce evidence on the subject of his sanity. 

1354 When, however, as in this case, the issue of defendant's insanity is 
raised by the introduction of some evidence to the contrary, this presump- 
tion disappears and has no evidentiary weight, and the Government has the 
burden of proving beyond a reasonable doubt that the defendant was mentally 
responsible for his act or acts which are charged in the indictment, when 
they were committed, namely, May the 19th, 1960. 

May the 19, 1960, is the crucial date, so far as mental responsibility 
is concerned. 

Now, evidence has been admitted as to the defendant's mental condition 
before and after that date, that is, May the 19th, 1960, but only for the pur- 
pose of assisting you or enabling you to consider that evidence to determine 
Herbert S. Carey's condition as of the date of the alleged crime. 

Also during the course of the testimony in this case, certain psychi- 
atrists have testified both for the defendant and for the Government, as to 
the mental state of the defendant on May the 19th, 1960, at the time that the 
stabbing occurred. 

They have also testified as to certain things which they say the de- 
fendant himself told them. 

I instruct you as a matter of law that the testimony of the psychiatrists 


1355 as to what the defendant told them during the course of their inter- 


views with the defendant is not to be used by you as proof of the truth of 
what the defendant said in that regard. 

In other words, what the psychiatrists testified the defendant told them 
is not proof that such things did, in fact, occur. 

Such testimony is admitted in this case only for the purpose of showing 
one of the bases upon which the psychiatrists relied in making their findings 
as to the mental state of the accused. 

As I have said, among the witnesses who have appeared in this case 


were members of the medical profession and the collateral profession, that 
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is, a psychologist , specializing in the science of psychiatry and psychology. 


Such a witness usually is referred to as an expert witness,; When a 
person who, by education, study, or experience, has become an expert in 
any art or science or profession, and who is called as a witness, may give 
his opinion as to any such matter in which he is versed, and which is material 
to the inquiry in this case. 

A description, an explanation of the origins, the developmedt and the 
manifestations of an alleged mental disease or defect is the chief function 
of the psychiatric expert witness. 

1356 The chief value of an expert's testimony in this field, as in any other 
field, rests upon the material from which his opinion is fashioned, and the 
reasoning by which he progresses from the material to his conclusion. 

In the explanation of the disease or the defect, and its dynamics, that 
is, how it occurred, developed and affected the mental and emotional pro- 
cesses of the defendant, his opinion does not lie in his mere expression of 
a conclusion. 

You should consider the testimony of the different experts and the 
reasons, if any are given, for such opinion or opinions. 

You are not, however, bound by such opinions. You may give to them 
the weight, as you deem them entitled to receive, in the light of all the cir- 
cumstances, whether that be great or slight. , 

And you may reject any or all of the expert testimony, if, in your 
opinion, the reasons for it are unsound. 

Now, medicine is not an exact science and this is particularly true of 
psychiatry. 

But you will have to weigh the evidence and evaluate the testimony and 
find the truth as best you can, it being the policy of the law that:a person 
mentally irresponsible for his criminal acts should not be punished; 

But, on the other hand, it is equally the policy of the law that a person 
should not escape punishment if he is mentally responsible. 

1357 Now, as I understand it, one psychiatrist, and one psychologist , were 
called as witnesses on behalf of the defendant, that is, on the introduction 
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of some evidence of the insanity or the mental condition of the defendant. 

The psychiatrist, Dr. Robert P. Odenwald, testified that it was his 
opinion that the defendant suffered from a dormant alcoholic psychosis, with 
an emotionally unstable personality , a condition that had existed since the 
defendant had terminated his services with the armed forces, at the age of 
23 or 24, and which Dr. Odenwald classified as a mental disease. 

Dr. Odenwald further testified that the defendant was suffering from 
this mental disease at the time that the defendant committed the acts with 
which he is charged and that the defendant would not have committed these 
acts if he had not been so diseased at the time. 

Dr. Margaret Mercer, who is a doctor in psychology, not an M.D., 
although she is entitled to the term "doctor," and the Court, therefore, re- 
fers to her as "Doctor," is the Assistant Chief of the Psychology Branch at 
St. Elizabeths Hospital, and she testified that on the basis of certain tests 
given to the defendant , among those being the Rorschach test, that the de- 
fendant was suffering from an emotionally unstable personality , that he had 

1358 a personality trait disturbance. 


Also, the Court recalls, ladies and gentlemen of the jury, the defendant's 
mother, Mrs. Smoot, testified that as a child Herbert S. Carey suffered head- 
aches and nausea or vomiting spells, but that in general his behaviour had 


been good until he left the military service, at which time he began to drink 
to excess. 

The lay person, ladies and gentlemen of the jury, may testify. The 
Court is not saying that Mrs. Smoot gave an opinion. That is for your re- 
collection. But a lay person who has the opportunity of observation over an 
extended period of time may give an opinion as to the condition, the mental 
condition which they observed, that is, by actions and circumstances, ex- 
ternal manifestations. 

The defendant, ladies and gentlemen, also introduced testimony and 
evidence to the effect that in February , 1949, he was committed to Gallinger 
Hospital for mental observation after he had jumped through a second-story 
window and was released after 11 days or 9 days, as having recovered from 


a psychotic episode and found to be of sound mind. 
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As I have already told you, ladies and gentlemen, the Court allows the 
introduction of evidence submitted to you of the condition prior to May the 
19th, and after May the 19th, to enable you to, or to assist you in determining 

1359 the mental condition as of the crucial date, May the 19th, 1960. 

Now, the Government in this case called three psychiatrists and the 
first, Dr. Mauris M. Platkin, of St. Elizabeths Hospital, testified that on 
the basis of his examination of October the 3, 1960, and other records, it 
was his opinion that the defendant was suffering from an emotional unstable 
personality. 

Dr. Platkin further testified that the severity of an emotional unstable 
personality would determine whether or not there existed a mental disease 
or mental defect, but that in his opinion, the defendant's emotionally unstable 
personality was not a mental disease or mental disturbance, as the severity 
of the condition did not warrant the diagnosis of a mental disease. 

The second psychiatrist called by the Government , Dr. David J. Owens, 
also of St. Elizabeths Hospital , testified that he considered a person suffer- 
ing from an emotionally unstable personality to be suffering from a mental 
disease, but that he did not consider the defendant , Herbert S. Carey, to be 
suffering from an emotionally unstable personality, and that in his opinion 
there was no mental disease or defect on May the 19th, 1960. | 

The third psychiatrist to testify on behalf of the Government was 
Dr. William G. Cushard, the Clinical Director of St. Elizabeths Hospital. 

1360 Dr. Cushard testified that he had dictated the psychiatric conference 
report of October 3, 1960 in which he concluded, on the basis of his exam- 
ination of the defendant at that conference and the hospital records as avail- 
able to him concerning the defendant, that the defendant was not suffering 
from any mental disease or defect. 

Dr. Cushard further testified that one suffering from an emotionally 
unstable personality is not suffering from a mental disease and, further, 
that he was of the opinion that the defendant was not suffering from an 
emotionally unstable personality. 


Now, there has been evidence submitted to you in this case that the 
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defendant did not know the difference between right and wrong at the time 
of the alleged offense, that is, that at the time of the alleged offense, the 
defendant was incapable of knowing the difference between right and wrong 
and was thus incapable of knowing that what he did was wrong. 

There has also been evidence submitted to you that the defendant at 


the time of the stabbing of Beulah Butler was acting under an irresistible 


impulse, that is, that the mental disease or the mental defect created such 


a mental condition that it destroyed his reason and judgment to such an 
extent that he no longer possessed the power to choose between right and 

1361 wrong and he was compelled to do the unlawful act by an irresistible 
impulse; 

That said irresistible impulse deprived him of the will power to re- 
sist the insane impulse. 

Now, it is claimed on behalf of the defendant, Herbert S. Carey, that 
on May the 19th, 1960, at the time of the occurrence under inquiry, that he 
did not have the mental capacity to commit the crime with which he is 
charged because at that time and place he was suffering from a mental 
disease which caused him to stab Beulah Butler. 

Now, if you find from the evidence in this case that the defendant's 
mental faculties were diseased at the time that the deed was committed 
and that the defendant was unable to distinguish between right and wrong, 
then your verdict would be not guilty by reason of insanity. 

Also, if you find from the evidence that the defendant , Herbert S. 
Carey, was able to distinguish between right and wrong, but because of his 
mental disease, he was unable to control his actions, and that as a result 
of an irresistible impulse, he committed the deed with which he is charged, 
then your verdict would be not guilty by reason of insanity. 

However, ladies and gentlemen of the jury, the ultimate issue of 
responsibility is whether or not the criminal act is the product of a mental 
disease or a mental defect. 

1362 It will be your duty to weigh all of this relevant testimony and evidence 
and determine whether the Government has established beyond a reasonable 
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doubt that the defendant was not suffering from a disease or a defective 


mental conditon at the time in question; 


Or that the act was not the product of such a condition, if one existed. 


Unless you believe beyond a reasonable doubt that Herbert S, Carey 
was not suffering from a diseased mental condition or, if he was, that the 
criminal act was not the product of such condition, you must find the de- 
fendant not guilty by reason of insanity. | 

Thus your task will not be completed upon finding that the defendant 
suffered from a mental disease, 

He would still be guilty of his unlawful act, if there was no causal 
connection between such mental abnormality and the act. 

Now, I have used the term "mental disease." I used the term in the 
sense of a condition which is either capable of improving or deteriorating. 

When I used the words, "mental defect," I used them in connection 
with a condition not capable of either improving or deteriorating. 

Now, I have used the word "product" of such a mental disease or de- 
fect, and "causal" connection between the condition and the criminal act. 

1363 This means that there must be a relationship between the condition of 
the mind and the criminal act. The relationship must be such as to justify 
a reasonable inference that the act would not have been committed if the 
accused had not been suffering from the disease or defect. | 

These are the key factors, namely, a mental disease or defect and 
the relationship between the disease or defect and the criminal act. 

If the disease produces a mental derangement of such a character as 
necessary to influence the defendant's actions, there is no problem as to 
the causal connection between the disease and the criminal act. 

When the disease is of a lesser scope, the problem is not'so simple. 
The fact that the defendant had a mental disease or defect at the time of the 
crime is not sufficient to relieve him of the responsibility of the crime. 

There must be a relationship between the disease or defect and the 
criminal act, and the relationship must be such as to justify a reasonable 
inference that the act could not have been committed if the person had not 
been suffering from such a disease. 
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By "product" of a disease, I do not mean that it must be a direct ad- 

mission or proximate creation or imme diate issue of the disease. 
1364 I do not mean to restrict the defense of insanity to such cases. 

I mean to say that the facts, if found, are such that the jury is able 
to draw a reasonable inference that the accused would not have committed 
the act if he had not had a mental disease, there must be a relationship be- 
tween the disease or defect and the act. 

And that relationship, whatever it might be in degree, must be critical 
in its effect with respect to the act. 

By "critical," I mean decisive, determinative, causative. I mean to 
convey the idea inherent in the phrases, “because of, except for, but for 
which, effect of, causative factors," and the disease may be the effective and 
decisive difference between doing and not doing the act. 

The phrase "product of" is not intended to be precise, but means that 
the facts concerning the disease or the facts concerning the acts are such 


as to justify reasonably the conclusion that but for the disease, the act would 


not have been committed. 

"Mental disease’ means mental illness. Mental illnesses are of many 
sources and of many characteristics. They are the subject of medical science. 
They differ widely in origin, in characteristics, and in their effects upon a 
person's mental processes, his ability and his behaviour. 

1365 The problem for the jury is whether the accused was suffering from 
a mental disease or defect, that is, from a medically recognized illness of 
the mind; 

Whether there was a relationship between the special disease or defect 
and the specific alleged criminal act; 

And whether that relationship was such as to justify a reasonable 
inference that the accused would not have committed the act if he had not 
had the disease. 

Now, what I have said in no respects limits the manner of stating the 
defense, because as I have told you and shall hereafter state to you, the 


burden of proof in respect to this defense is on the Government and the issue 
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to be put to you is whether the Government has met this defense beyond a 
reasonable doubt, that is, the jury must find beyond a reasonable doubt in 
order to return a verdict of guilty, notwithstanding the defense of insanity , 
that the accused, Herbert S. Carey, is free of mental disease or defect or 
find that he may have a mental disease or defect, but no relationship exists 
between the disease and the alleged criminal act which would justify the 
conclusion that but for the mental disease or defect, the act would not have 
been committed. ; 
Therefore, if you believe beyond a reasonable doubt either that the 
defendant was not suffering from a disease or defective mental condition, 


or, if he was, that the act was not the product of such abnormality, you may 


' 1366 convict if you find him to be otherwise guilty. 
cy 


If you find that the defendant is not guilty by reason of jdanteys the 
accused will be confined in a hospital for the mentally ill until the super- 
intendent has certified and the Court is satisfied that the defendant has re- 
covered his sanity, and will not in the reasonable future be dangerous to 
himself or to others, in which event, and at which time, the Court shall order 
his release, either conditionally or under such conditions as the Court may 
see fit. 

If you find the defendant not guilty by reason of insanity , obviously , 
you will proceed no further and it will apply both to the first and to the second 
counts of the indictment. 

* * * * * 

1367 You are instructed that intoxication is a defense only in prosecutions 
for offense in which the specific intent is an essential element, and then, 
only when the defendant was so intoxicated that he could not form the intent 
to commit the offense. 

So in this case, intoxication would be a defense to the charge of first 
degree murder and robbery, if you should find that the defendant: was so 
intoxicated at the time of the offense that he could not form the specific 
intent to kill, but intoxication is not a defense to the charge of sécond degree 


murder, because, as I have instructed you, the specific intent to kill is not 
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1368 an essential element as to second degree murder. 
As [have told you, also, it is a defense for robbery. Intoxication 
is a defense for robbery if you should find that the defendant was so intoxi- 


cated that he could not form an intent to commit the act in question. 
* * * * * 


(At the Bench:) 
1370 MR. CASEY: Your Honor testified, excuse me, instructed the jury, 


each time you instructed on intent, you said that intent may not be proved 
directly. 

I submit that intent or the absence ofintent can be proved by direct 
evidence and by circumstantial evidence, that is, a person who had the in- 
tent or did not have the intent, can testify whether he had it or not -- that 
is, Mr. Carey was in a position to tell the jury what his intent, if any, was, 
or the absence of intent. 

I think that is direct proof of intent, so since it is direct proof I 
would ask Your Honor to tell them that there is one person who can directly 
testify -- 

MR. LOWTHER: Oh, no, no. I say that telling the jury that Carey is 
the one who can testify on intent would be error. Now, Your Honor has given 

1371 the standard charge on intent. 

THE COURT: All right. Next point. 

* * * * * 

MR, CASEY: In your instruction on manslaughter, if the Court please, 
you said if they find that a man would do it justifiably , then they could find 
that the crime was manslaughter. 

I don't think a justifiable homicide is a crime at all, to say nothing 
of manslaughter. 

I, again, would ask Your Honor to tell the jury that it is no robbery 
unless they find beyond a reasonable doubt that Beulah Butler was alive 
at the time the money was taken. 

THE COURT: All right. 

MR. CASEY: Your Honor, I think that when Your Honor was instruct- 


ing that only the -- the Government need only prove one type of taking in 
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order to make it a robbery, they didn't have to prove all -- 

THE COURT: They don't. 

MR. CASEY: Yes, I understand that. In the indictment, the way I 
would understand and I think the jury would understand, was, as Your 
Honor said, the Government need not prove that the taking was by force 
and violence. They have got to prove one of them. 

Your Honor went through them saying they need not prove this and 
they need not prove that. 

THE COURT: Well, I said that they had to prove one method. 

MR. CASEY: I think that they were confused -- or this is a danger. 

MR. LOWTHER: I don't think so, Your Honor. I think that was clear 
enough. 

MR. CASEY: Your Honor consistently, in instructing on insanity, 
on two occasions, Your Honor referred to what I regard as an entirely 
procedural matter, that is, the significance of the defendant introducing 
some evidence of insanity. It is significant of the burden of proof. 

Your Honor, on at least two occasions you said that the defendant 
has offered some evidence of insanity. I think this was demeaning of the 
defendant's testimony and his evidence from two experts on the psychiatric -- 

1373 MR. LOWTHER: May Icomment? That's the standard charge, Your 
Honor. That is what the jury is always told. : 

THE COURT: All right. 

MR. LOWTHER: As long as some evidence has been introduced, 
that is the only charge I have ever heard. 

MR. CASEY: Your Honor, as I understood, told the jury that if they 


find either the Durham situation, or the right-wrong situation, or the ir- 


resistible impulse situation, then their verdict would be not guilty by reason 


of insanity. 

I think the proper test is whether the Government has disproved those 
conditions beyond a reasonable doubt. Your Honor did say that on occasion, 
or, you said, if they found one of those conditions obtained, then their verdict 
would be not guilty by reason of insanity. I think that infers the defendant 
has the burden. 
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MR. LOWTHER: I think that's been made clear. You have told the 
jury time and again that the Government must prove beyond a reasonable 
doubt. 

MR, CASEY: Well, after outlining the contentions of the defendant 
with respect to the three insanity defenses, Your Honor said that these con- 
ditions were brought on by drinking, head blows, etc. 

I don't think that we have any duty to prove the cause of the mental 
disease and I think that there were other causes referred to in Dr. Oden- 
wald's testimony , when he talked about his childhood. 

1374 THE COURT: We said abnormal childhood. 

MR. CASEY: Yes. Well, I think there are even more things, Your Honor. 

THE COURT: I know it. The Court did not intend to include everything. 

MR. LOWTHER: Your Honor made it clear to the jury that it was not 
binding on them -- their recollection. 

MR. CASEY: Among the -- in telling the jury what the defendant's 
contentions were with respect to the insanity defenses, Your Honor referred 
to the defendant contending in 1949 there was a suicidal attempt or gesture. 

It is the defendant's contention that this was a suicidal attempt. It 
was the Government psychiatrist that said this may well have been simply 
a gesture. The defendant has no contention of that sort of a gesture. 

THE COURT: All right. 

MR. CASEY: Again, if the Court please, I have checked the instruc- 
tion of the presumption of sanity at the start of the trial. 

I think that ig a matter for the concern of the defense counsel, Govern- 
ment's attorney, and the Court. That is simply a procedural thing which 
should not have been mentioned to the jury, since it has no significance and 


it is out of the case, and yet they have been told about a presumption that 


1375 was in the case. I think that is simply procedural, too. 
THE COURT: All right. 
MR. CASEY: In describing Dr. Odenwald's testimony, in addition to 


his testimony that there was an alcoholic psychosis with an emotionally 


unstable personality which was a cause of what he did, the doctor also 
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testified that he didn't know the difference between right and wrong, the 
quality of his act, that the act was the result of an irresistible impulse. 
Dr. Odenwald testified to all three. 

THE COURT: I didn't go into any of those. The reason that I didn't 


is that Dr. Mercer testified, although there was no point made of it, and I 


wasn't going to bring it out, she definitely testified that there was no mental 
disease or mental defect in her opinion. 

MR. CASEY: Well, then she explained, if the Court please -- 

THE COURT: That is the reason I didn't go into the -- 

MR. CASEY: She then said that the reason it wasn't a mental disease 
was because it wasn't capable of getting worse. And then when she was 
asked if it could get better, she said yes, it could possibly get better with 
long treatment. | 

1376 THE COURT: All right. You have your position on the record. 

MR. CASEY: Oh, yes. In defining irresistible impulse , Your Honor 
said that it was a mental disease which destroyed -- in defining both the 
right and wrong test and irresistible impulse, Your Honor said those were 
mental diseases, as a result of mental diseases, his ability to judge, and 
his ability to control his act, that is, resist an impulse, was -- I do not 
believe that in order for the jury to find an irresistible impulse, or to find 
that it has been disproved beyond a reasonable doubt, the same thing is 
true of right -wrong. 

They must find that these are products of mental diseases and any 
condition makes a man unable to resist an impulse. 

THE COURT: The Court understands that that's Judge Washington's 
opinion, and I have the case. I read it this morning, that the Durham rule 
broadens, embraces right and wrong, and irresistible impulse, and goes 
one step further, but the ultimate decision is for the jury to determine if 
the mental disease -- so that the Court feels that the mental disease is 
the determining factor on right and wrong, irresistible impulse and the 
Durham rule, 

MR. CASEY: That was the next thing I had an objection to -- saying 
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the ultimate fact is whether the act was the product of the mental disease 

1377 or defect. I think any condition that makes a man unable to judge 
between right and wrong, the quality of his act, or to resist the impulse to 
do the act is sufficient. 

THE COURT: All right. 

MR. CASEY: Your Honor said in order for this insanity defense to 
apply , there must be a reasonable inference that it was the cause of the act. 

I think that the test is that the Government has to disprove beyond a 
reasonable doubt the causality of the disease to the act, not the defendant 
establishing reasonable inference of cause. 

You instructed the jury that the problem for the jury is whether there 
was a mental disease and, if so, whether there was causality. 

I submit, Your Honor, that that's objectionable. The problem for the 
jury is whether the Government has disproved the existence of the disease, 
irresistible impulse, right and wrong test, beyond a reasonable doubt, and 
disproved causality beyond a reasonable doubt. 

THE COURT: All right. 

MR. CASEY: Your Honor instructed the jury, the burden of proof as 
to the insanity defense is on the Government. The jury must find beyond a 
reasonable doubt that the defendant is free of mental disease or defect. 

1378 I submit that the jury must find beyond a reasonable doubt that he 
was free of a mental disease or defect early in the evening of May 19, 1960, 
when he committed this alleged stabbing. 

Those are my objections, Your Honor. I would ask Your Honor to 
instruct the jury on the 12 numbered charges that were submitted to Your 
Honor yesterday. 

THE COURT: All right. All exceptions by both the prosecution and 
the defense will be denied. 

(IN OPEN COURT:) 


* * * * * 


1381 THE COURT: Mr. Casey, for the purpose of the record, the Court 
recalls this morning that you moved to strike Dr. Cushard's testimony ? 
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MR, CASEY: Yes, I did, Your Honor. 

THE COU RT: Was that the motion that you made of the Court ? 

MR. CASEY: No, if the Court please, it was another matter. Your 
Honor will recall that shortly after this jury retired to deliberate, a re- 
quest was received for all the exhibits in the case to be submitted to the 
jury in the jury room. : 

Among the exhibits, of course,is Government Exhibit No. 1. 

THE COURT: That's right. 

MR. CASEY: The knife. 

THE COURT: I knew that there was something that I told you at the 

time would be put on the record. 

MR. CASEY: Yes, Your Honor. And I took the position at that time 


that since the knife has no bearing on any issue that must be decided by 


this jury, that it should not be submitted to them, since the only force that 


it could have in the jury room is to inflame the jury, or to concern them 
with irrelevant and immaterial issues. 

THE COURT: All right. And the motion was denied? 

MR. CASEY: Yes, it was. 

THE COURT: And it will be denied now. 

MR. CASEY: And the knife was submitted to the jury. 

THE COURT: And the knife was submitted to the jury. 

All right. You can bring the jury in. 


* * * 


[Filed July 14, 1960] 
MOTION FOR MENTAL EXAMINATION 

Comes now the defendant, by his attorney, and moves this Court to 
order: 

(a) that the defendant be committed to the custody of a qualified psy - 
chiatrist to be chosen by the defendant, for a period of sixty days, either at 
an institution or elsewhere, for the purpose of being given a psychiatric 
examination; 

(b) that should the Court deny defendant the right of an examination 
by a psychiatrist of his own choice, that defendant be committed to a public 
institution for a period of sixty days, for the purpose of a psychiatric ex- 
amination by a qualified psychiatrist of the Government's choice. 

(c) that the psychiatrist who undertakes the examination file with 
this Court a written report of the examination and his opinion as to (1) whether 
the defendant is mentally competent to stand trial, understand the nature of 
the charges against him and effectively assist in his own defense, (2) whether 
the defendant suffered from a mental disease or defect at the time of the 
alleged offense , May 19, 1960, (3) whether the defendant suffers from chronic 
alcoholism, (4) whether the defendant on May 19, 1960, suffered from a 
mental disease or defect in which the use of knives was a factor, (5) whether 


the alleged incident of May 19, 1960 was the result of an irresistible im- 


pulse and, (6) whether the defendant at the time of the alleged incident was 


of "sound memory and discretion" and capable of deliberation and premedita- 
tion; and 

(d) That all costs of the psychiatric examination and sixty day con- 
finement, be borne by the United States. 

As grounds for this motion defendant respectfully submits as follows: 

1. That the first entry on the defendant's record with the Metropolitan 
Police Department is dated February 13,1949, when the defendant was 27 
years old, at which time he was apparently taken into custody for a mental 
observation. 


2. That the records of the Metropolitan Police Department reflect 
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12 occasions on which he was charged with drunkenness, between February 
23,1951 and March 23, 1960, despite a one to four year prison sentence by 
this Court on May 7, 1954; 

3. That defendant has no police record for any crime other than 


drunkenness, except three instances, all of which involve the use of a knife 
as a weapon on one or more human beings; 
4, That in February, 1949, he received a severe head injury when 
he jumped out a closed window of a residence; 
5. That in January, 1960, he received severe head injuries when he 
was struck on the head with a chair and required several sutures to close 
a laceration on his head; 
6. That since childhood he has suffered dizziness and "blind staggers"; 
7. That in 1953 when under indictment for assault with a deadly weapon, 


(a knife) he was examined by a government psychiatrist in the District of 


Columbia; 

8. That Beulah Butler, whom he is accused of murdering in this ac- 
tion, was his landlady for a long period of time, of whom he was very fond 
and whom he called, ''Mama"; 

9. That defendant's attorney has been advised by a Dr. Madigan of 
D. C. General Hospital, who had reviewed defendant's records at that in- 
stitution and was told of the circumstances of this action that the defendant's 
"acute alcoholism" diagnosed in 1949 may have developed into "chronic 
alcoholism" which would cause brain damage, that defendant's use of a 
knife might be a "habitual reaction" and that shortness of stature, such as 
defendant's, is often an important factor in making a patient prone to use 
a knife in an anti-social manner. | 

10. Therefore, defendant's attorney has reasonable cause to believe 
that the defendant may have been of unsound mind at the time of the alleged 
incident and that he is incompetent to stand trail. $ 24-301 D.C. Code (1951) 

11. An examination by a psychiatrist employed by the Government 
would require the defendant to give testimony that might tend to incriminate 
him or lead to such evidence in violation of the Fifth Amendment of the 
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Constitution. He would be without the protection of 18 USC $ 4244 as $ 24- 
301 D.C. Code (1951) does not provide that stateme nts given during such 
examination shall not be admitted on the issue of guilt. In giving a history 
adequate for psychiatric examination he would not only be derived of the 
Due Process and Self-Incrimination Clauses of the Fifth Amendment, but 
also the indigent defendant would be deprived of the important trust, faith 
and confidence in the examiner that is essential to a proper psychiatric 


examination. Obviously these elements would not be present in giving a 


complete history to an examiner employed by the prosecution. Further, 


defendant and his attorney would be deprived of the opportunity of consult- 
ing with a psychiatric examiner in preparing to cross-examine witnesses 
who may be called by the Government, on the issue of insanity. 

12. The defendant is an indigent and cannot afford to pay for a psy- 
chiatric examination. In this circumstance, there is ecaeees! authority 
for such an examination at the expense of the Government, $ 24-301 D.C. 
Code (1951) and this section should be applicable regardless of whether the 
psychiatrist is chosen by the defendant of the Government. If the defendant 
is forced to rely on the Government psychiatrists solely because he is in- 
digent, he will be denied due process of law in violation of the Fifth Amend- 
ment. Esbridge v. Washington State Board, 357 U.S. 214 (1958); Griffin v. 
linois, 351 U.S. 12 (1956). 

13. A motion analogous to the instant motion was granted by Judge 
David A. Pine in United States v. John A. Naples, Criminal No. 91-59. 

/s/ Francis C. Casey 
Attorney for Defendant 


800 Colorado Building 
Washington 5, D.C. 


[Certificate of Service] 


[Filed July 15, 1960] 
ORDER 


Upon consideration of the motion by defendant, for an examination of 


the mental competency of the defendant, pursuant to Title 24, Section 301, 
of the District of Columbia Code, as amended August 9, 1955, and the re- 
presentations made in support thereof, it is this 15th day of July, 1960, 

ORDERED, that the defendant be and he is hereby committed to Saint 
Elizabeths Hospital for a period not to exceed ninety (90) days for examina- 
tion by the psychiatric staff of that hospital and that after such examination 
a report be made to this Court as to: . 

(1) Whether the defendant is presently so mentally incompetent as 
to be unable to understand the proceedings against him or to properly assist 
in the preparation of his defense herein; and 

(2) Whether the defendant, at the time of the alleged criminal offense, 
committed on or about May 19, 1960 was suffering from a mental disease, 
or defect, and if so, whether his criminal act was the product of his mental 
conditon; and it is 

FURTHER ORDERED, that in the event there is no bed immediately 
available at Saint Elizabeths Hospital the defendant remain in the District 
of Columbia Jail to await transfer to Saint Elizabeths Hospital when a bed 
becomes available, and it is 

FURTHER ORDERED, that upon receipt by the Court of the report of 
the Superintendent of that hospital, the United States Marshal, or his de- 
signated deputy, is hereby authorized to bring the defendant, Herbert S. 
Carey, before this Court for such further proceedings in this matter as may 
be necessary, or, in the event the hospital report indicates that ‘the defendant 
is competent to stand trial, the United States Marshal, or his designated 
deputy, is hereby authorized to transport the defendant to the District of 
Columbia Jail to await further action of this Court. 

/s/ Matthew F. McGuire, Judge 


/s/ Francis Casey, Jr. /s/ J. A. Lowther 
Attorney for the Defendant Assistant United States Attorney 
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301 D.C. Code (1951) does not provide that statements given during such 
examination shall not be admitted on the issue of guilt. In giving a history 
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/s/ Francis C. Casey 
Attorney for Defendant 


800 Colorado Building 
Washington 5, D.C. 


[Certificate of Service] 


[Filed July 15, 1960] 
ORDER 


Upon consideration of the motion by defendant, for an examination of 
the mental competency of the defendant, pursuant to Title 24, Section 301, 
of the District of Columbia Code, as amended August 9, 1955, and the re- 
presentations made in support thereof, it is this 15th day of July, 1960, 

ORDERED, that the defendant be and he is hereby committed to Saint 
Elizabeths Hospital for a period not to exceed ninety (90) days for examina- 
tion by the psychiatric staff of that hospital and that after such examination 
a report be made to this Court as to: | 

(1) Whether the defendant is presently so mentally incompetent as 
to be unable to understand the proceedings against him or to a is assist 
in the preparation of his defense herein; and 

(2) Whether the defendant, at the time of the alleged criminal offense, 
committed on or about May 19, 1960 was suffering from a mental disease, 
or defect, and if so, whether his criminal act was the product of his mental 
conditon; and it is 

FURTHER ORDERED, that in the event there is no bed immediately 
available at Saint Elizabeths Hospital the defendant remain in the District 
of Columbia Jail to await transfer to Saint Elizabeths Hospital when a bed 
becomes available, and it is } 

FURTHER ORDERED, that upon receipt by the Court of the report of 
the Superintendent of that hospital, the United States Marshal, or his de- 
signated deputy, is hereby authorized to bring the defendant, Herbert S. 
Carey, before this Court for such further proceedings in this matter as may 
be necessary, or, in the event the hospital report indicates that the defendant 
is competent to stand trial, the United States Marshal, or his designated 


deputy, is hereby authorized to transport the defendant to the District of 


Columbia Jail to await further action of this Court. 
/s/ Matthew F. McGuire, Judge 


/s/ Francis Casey, Jr. /s/ J. A, Lowther 
Attorney for the Defendant Assistant United States Attorney 


[Filed October 12, 1960] 


DEPARTMENT OF 
HEALTH, EDUCATION, AND WELFARE 79,984 
SAINT ELIZABETHS HOSPITAL 
WASHINGTON 20, D.C. 4040 


October 10, 1960 
The Clerk 
Criminal Divison 
United States District Court 
for the District of Columbia 
United States Courthouse 
Washington 1, D. C. 


Dear Sir: 

Mr. Herbert S. Carey (Criminal Number 506-60) , was committed to 
Saint Elizabeths Hospital on July 15,1960 for a period not to exceed ninety 
days, upon an order signed by Judge Matthew F. McGuire, to be examined 
by the psychiatric staff of this hospital. It was further ordered that a writ- 
ten report be submitted to the Court regarding the patient's mental condition, 
mental competency for trial, mental condition on or about May 19, 1960 and 
causal connection between the mental disease or defect, if present, and the 
alleged criminal act. 

Mr. Carey's case has been studied intensively since the date of his 
admission to Saint Elizabeths Hospital and he has been examined by several 
qualified psychiatrists attached to the medical staff of Saint Elizabeths 
Hospital as to his mental condition. On October 3, 1960, Mr. Carey was 


examined and the case reviewed in detail at a medical staff conference. We 


conclude as a result of our examinations and observation, that Herbert S. 


Carey is mentally competent to understand the nature of the proceedings 
against him and to consult properly with counsel in his own defense. We 
find no evidence of mental disease existing on or about May 19, 1960, nor 
at the present time. There is no mental defect. 


/s/ Dale C. Cameron, M. D. 
Acting Superintendent 


557 


[Filed October 24, 1960] 
DEFENDANT'S SECOND MOTION FOR A MENTAL 
EXAMINATION BY A PSYCHIATRIST OF HIS CHOICE 

Comes now the defendant, by his attorney, and moves this ‘Court to 
order that the defendant be examined during a period of 30 days from the 
date of the granting of this motion by a psychiatrist of defendant's choice. 
As grounds therefore, defendant states that he so moved this Court on 
July 14, 1960, at which time the Court denied his motion and ordered that 
the defendant be committed to Saint Elizabeths Hospital for a period not to 
exceed 90 days for an examination by the psychiatric staff of the said 
hospital. Defendant incorporates by referring to his earlier motion. The 
staff of Saint Elizabeths Hospital, all of whom are in the employ of the 
United States of America, have had an opportunity for a period of 90 days 
to examine the defendant and on October 10, 1960, the acting superintendent 
of that institution reported to the Clerk of the Criminal Division of this 
Court, the U. S. Attorney for the District of Columbia, and the U. S. Marshal, 
but not to the defendant or his attorney, that no evidence of mental disease 
on or about May 19, 1960, was found, that no mental defect was found, and 
the defendant is mentally competent to understand the proceedings against 
him, and to consult properly with the counsel for him. The defendant now 
respectfully requests this Court to afford him with the same opportunity 
for a mental examination that the government has had and for the same op- 
portunity for a mental examination by a psychiatrist of his choice that he 
would have had except for the circumstance that he is a pauper and unable 
to engage and compensate a psychiatrist himself. 

It is respectfully submitted that Government counsel as a result of 


the 90 day confinement that was ordered by this Court are now in a position 


to consult with and present as witnesses the psychiatrists employed by the 


same government that employs the prosecutors and is bringing this action 
against the defendant. It is respectfully submitted by the defendant that he 
has a constitutional right for an examination by a psychiatrist of his choice 
who may consult with the defense counsel and may be presented as a witness 


by the defendant's attorney. 
/s/ Francis L. Casey, Jr. 
[Certificate of Service] ied 
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[Filed November 9, 1960] 
DEFENDANT'S PRAYER FOR INSTRUCTION NO. 7 


You are instructed that if you find that the Government has failed to 
prove beyond a reasonable doubt that the defendant removed the money 
from Beulah Butler's body with the intent to steal it from her, then you 
must find the defendant not guilty of robbery. 


[Filed November 9, 1960] 
VERDICT 


On this 9th day of November, 1960, came again the parties aforesaid, 


in manner as aforesaid, and the same jury as aforesaid in this cause, the 


hearing of which was respited yesterday; whereupon the said jury after 
hearing further of the evidence and instructions of the Court, the alternate 
juror is discharged and the jury retires to consider their verdict. 

The jury returns into Court and upon their oath say that the defendant 
is guilty of manslaughter on count one and guilty of robbery in count two. 

The defendant is remanded to the District Jail and the case is re- 
ferred to the Probation Officer of the Court. 

By direction of 


/s/ Leonard P. Walsh, Presiding Judge 
Criminal Court #4 


Present: 
United States Attorney 


By Joseph Lowther By Harry M. Hull, 
Assistant United States Attorney Clerk 


E. Wells 
Official Reporter 


[Filed November 17, 1960] 


ORDER 


Upon motion of defense counsel during the course of the trial of the 
above-captioned case that a psychiatrist be appointed to examine the de- 
fendant, the Court ordered that Dr. Robert P. Odenwald, a qualified psy- 
chiatrist , examine the defendant as to his mental condition; it further ap- 
pearing to the Court that the defendant was proceeding in forma pauperis 
which heretofore had been approved by the Court; it also appearing to the 
Court that Dr. Odenwald examined the defendant on October 29, 1960, and 
did testify in open court on October 31, 1960, 

It is by the Court this 17th day of November, 1960 , ORDERED that 
Dr. Odenwald be paid out of the funds of the United States Department of 
Justice in compliance with the Comptroller General's Order No. B-139703, 
dated August 27, 1959, the sum of $50 (fifty dollars) for the examination 
of the defendant and an additional $50 (fifty dollars) for his appearance as 
an expert witness on October 31, 1960. 

/s/ Leonard P. Walsh, Judge 


[Filed December 6, 1960] 
JUDGMENT AND COMMITMENT 


On this 2nd day of December, 1960 came the attorney for the govern- 
ment and the defendant appeared in person and by his counsel, Francis L. 
Casey, Esquire, 

IT IS ADJUDGED that the defendant has been convicted upon his plea 
of not guilty and a verdict of guilty of the offense of MANSLAUGHTER AND 
ROBBERY and the court having asked the defendant whether he has anything 
to say why judgment should not be pronounced, and no sufficient cause to 
the contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and convicted. 
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IT IS ADJUDGED that the defendant is hereby committed to the custody 
of the Attorney General or his authorized representative for imprisonment 
for a period of Five (5) years to fifteen (15) years on count one; Four (4) 
years to twelve (12) years on count two; said sentence to run consecutively 
with the sentence imposed in count one. : 

IT IS ORDERED that the Clerk deliver a certified copy of this judg- 
ment and commitment to the United States Marshal or other qualified officer 
and that the copy serve as the commitment of the defendant. 


/s/ Leonard P. Walsh 
United States District Judge 


[Filed December 12, 1960] 
NOTICE OF APPEAL 
Name and address of appellant - Herbert S. Carey 
District of Columbia Jail 


Name and address of appellant's attorney - Francis L. Casey, Jr., Esq. 
800 Colorado Building 
Washington 5, D.C. 


Offense - Manslaughter and Robbery 


Concise statement of judgment or order, giving date, and any sentence - 


Sentence of 5 - 15 years on count 1 and 4 - 12 years on count 2, 


imposed on December 2, 1960. 


Name of institution where now confined, if not on bail - District of Columbia 
Jail 


I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above-stated 
judgment, 

Date - December 12, 1960 /s/ Francis L. Casey, Jr. 
Attorney for Appellant. 
A TRUE COPY 


/s/ Helen M. Brosnan 
Deputy Clerk 
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Constitution of the United States, Fifth Amendment .. 


QUESTIONS PRESENTED 


1. In a case where psychiatrists testifying as medical experts give 
conciusionary-testimony which is shown to have been based on inadequate 
information concerning the past and without benefit of a single proper 
examination, should not their testimony have been stricken as 


incompetent? 


2. In a case where appellant has produced substantial and ‘compelling 


evidence of insanity and where the Government, in rebuttal, has 


presented only the conclusionary testimony of psychiatrists who were 


shown to have had inadequate information concerning appellant and who 
never gave him a proper examination, would not reasonable minds 
necessarily have had a reasonable doubt about appellant's sanity and, 
therefore, was it not error to deny appellant's motion for a directed 
verdict of not guilty by reason of insanity? 

3, Where appellant is a pauper without means to engage @ psychiatrist 
of his own choice, was it not error to deny appellant's pretrial motion 
for a sixty-day examination by a psychiatrist of his choice and, 
instead, to require appellant to be examined by Government doctors 

in a Government institution? 

4. In a case where the District Court first denied appellant the 
right to an examination for sixty-days by a psychiatrist of his choice 
and, instead, ordered him to St. Elizabeth's Hospital for a sixty-day 


period of examination by Government doctors, was it not error for 


the District Court, when later during trial it granted appellant's 
motion to be examined by a psychiatrist of his choice to restrict 
the time for such examination to one week end? 

5. Was it not error for the trial judge when instructing the jury 
on the insanity defense to discuss the procedural aspects in such 

a way as to permit the jury to infer that the trial judge considered 
appellant's substantial evidence of insanity to be merely "some" 
evidence of insanity? 

6. In a case where the District Court charged the jury that the pro- 
secution must prove ‘ sanity beyond a reasonable doubt but, neverthe- 
less, gave instructions which indicated that there must be an affir- 
mative finding of a mental disease as the first step in an acquittal 
on the grounds of insanity, was not the charge confusing and 
erroneous? 

7. In a case where the prosecution called as experts three of 
thirteen doctors who attended a diagnostic conference concerning 
appellant, was it not prejudicial error to permit the three to testify 
in a manner which permitted the jury to infer that their conclusions 
were the unanimous conclusions of all the doctors at the conference? 
8. Inasmuch as the crime of robbery involves a taking from a living 


person, in a case where the only evidence on the question of whether 


the victin was alive or dead at the time of the taking is consistent 


with the proposition that she was dead, should not the District Court 


have directed a verdict of not guilty or, at the very least, was not 


la 


appellant entitled to his requested instruction that the jury must 
find that the victim was alive in order to convict? 
9. Ima case where the record was totally devoid of any evidence 


supporting the Government's burden of proving 4 specific intent to 


steal, did not the District Court commit error in refusing to 


direct a verdict of not guilty of robbery? 


JURISDICTIONAL STATEMENT 
‘This is an appeal from a judgment of conviction 
of the United States District Court for the District of Columbia. 
This Court has jurisdiction of the appeal pursuant to 28 U.S.C. 
§ 1291. By order ‘of the District Court, this appeal was permitted 


in forma pauperis. 


STATEMENT OF THE CASE 
On June 13, 1960 appellant was charged in a 


two-count indictment with murder in the first degree (22 D.C. 


Code § 2401) and robbery (22 D.C. Code $ 2901) (J.A. )A/ 


Tried before a jury, appellant was convicted of manslaughter 

and robbery on November 9, 1960 (J.A. ). Consecutive sentences 
of five to fifteen years on the manslaughter conviction and four 

to twelve years on the robbery count were imposed on December 2; 
1960 (J.A.__)- 

On July 14, 1960 appellant, who had been 
granted leave to proceed in forma pauperis, filed a pre-trial 
motion requesting that the Court order a mental examination by a 
psychiatrist of appellant's choice for the purpose of deter- 
mining his mental condition on the date of his alleged crimes. 


Appellant cited a background of anti-social behavior that had 


1/ The joint appendix was not printed in time to permit page 
references in this brief. 


occurred under circumstances involving an overindulgence of alcohol, 


a prior confinement at Gallinger Hospital (now D.C. General 


Hospital) as the result of a suicide attempt in 1949 - which was 


diagnosed as a psychotic episode ~ and other general background 
material indicating that he may have been suffering from a mental 
disease or defect on the day of the alleged crimes. Appellant 
contended that requiring him to be examined by Government peychia- 
trists could lead to a violation of his rights against self- 
incrimination under the Fifth Amendment of the Constitution of the 
United States. He further noted that his indigent status pre- 
vented him from engaging his own psychiatrist. The Court denied 
appellant's motion on July 15, 1960. Instead, the Court ordered 
that appellant be committed to St. Elizabeth's Hospital for ‘a 
period of 90 days for the purpose of determining his competency 
to stand trial and his mental condition on the date of the alleged 
offenses. 

By letter filed with the District Court on 
October 12, 1960, the Acting Superintendent of St. Elizabeth's 
Hospital advised that appellant was competent to stand trial and 
that there was "no evidence of a mental disease existing on or 
about May 19, 1960." 


On October 24, 1960 appellant filed a second 


motion for a mental examination by a psychiatrist of his choice. 


Appellant noted that the report of St. Elizabeth's Hospital had 
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been made to the District Court and the Government but not to 
appellant. Appellant requested the same opportunity as had been 
afforded the Government and that he would have had if he had not 
been a pauper. This motion was denied. 

Appellant's trial commenced on October ‘25, 1960. 
Through the testimony of police officer Irving L. Rhone and Deputy 
Coroner Richard Welton, the Government established that one Beulah 
Butler had been killed on the evening of May 19, 1960 by a single 
stab wound in the chest (J.A._____, Tr. 30-41) .2/ Officer Rhone 
testified that he arrived at the 1348 Irving Street home of 


Mrs. Butler at about 9:20 in the evening and found her body on a 


couch. There was no breathing and no pulse. (J.A. » Tr. 40-41). 


Coroner Welton said that he arrived on the scene shortly thereafter 
and pronounced Mrs. Butler dead (J.A. » Tr. 30). 

Officer Joseph Fry and Detective Bernard Kelly 
testified that they were waiting at the home of appellant's father- 
in-law when appellant arrived there and turned himself in some time 
after ten o'clock on the same evening. The officers testified that 
appellant freely admitted that he had stabbed Beulah Butler and 
showed them the knife with which he had committed the offense. 


(J.A. » Tr. 52, 52A, 78, 79). Officer Gillespie Southcomb 


2/ Reference is made hereinafter to pages in the transcript of the 
trial in the absence of a joint appendix (see footnote 1). 
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testified that he took a sum of money from appellant when he’ 
searched him (J.A. » Tr. 62). 
Detective Kelly testified further that he, had 


taken a written statement from appellant later that evening at the 


homicide squad office. The statement in the form of questions by 


Kelly and answers by appellant was typed by Kelly and signed by 
appellant. (J.A.____, Tr. 80-83). 

In reply to Detective Kelly's questions, appellant 
said that he had known Mrs. Butler for about twelve years and that 
he and his wife had been tenants in Mrs. Butler's home for several 
years; that during the early part of the evening of May 19, 1960 
Beulah Butler had told him that his wife,Georgia, would have to get 
out of the house and stay out; that all three of them had been 
drinking; that he was repairing a bicycle for Beulah on the second 
floor back porch at the time she told him Georgia would have to 
leave; and that he told Beulah that Georgia would stay as long as 
he stayed. At this point, appellant further stated, Beulah picked 
up a bicycle pump and hit him over the head with it causing a 
laceration which Detective Kelly testified was fresh at the time he 
saw appellant. Appellant told Beulah that he was going to kill her, 
but he didn't know he was going to do it then. Beulah went down- 
stairs. When appellant and Georgia went down a little later, Beulah 
Was standing at the front door. Appellant again told her that he 


was going to kill her and that he had a knife in his pocket. He 


eas 


stabbed her, and she fell. Appellant and Georgia picked her up and 
took her to the dining room sofa. Beulah was not breathing, and he 
could not find a pulse. 

After putting Beulah's body on the sofa, appellant 


examined the wound and in doing so noted a roll of money which she 


had been carrying in her boson. Believing Beulah to be only 


unconscious, appellant took the money to prevent it from getting 
bloody. He thought the amount was $44 in one-dollar bills. There- 
after, appellant went to the home of his father-in-law and then to 
the Whitelaw Hotel where he rented a room but came right out and 
returned to his father-in-law's where he was arrested. (The entire 
statement appears at J.A.___, Tr. 109-115.) 

The prosecution introduced into evidence $34 taken 
from appellant (J.A.___, Tr. 131). 

At the conclusion of the Government's case, 
appellant moved for a judgment of acquittal which was denied (J.A._ > 
Tr. 139-140). 

Mary Lee Taylor, another resident of the Butler 
home, testified for the defense that she had seen Beulah Butler with 
the bicycle pump in her hand on the second floor at the time in - 
question and that Beulah had blood on her dress which was not her 
own (J.A.___, Tr. 143-144). 

Anthony F. Butler, son of Beulah Butler, testified 


that he has known appellant for fifteen years and that he was 


responsible for appellant's being in the Butler home. He stated 
that Mrs. Butler and appellant frequently lent each other money; 
that appellant called her "Mom But" or "Mom Butler" and that she 
referred to him as her son. (J.A.___, Tr. 149, 151, 153). 

Sophie V. Smoot testified that she is appellant's 
mother. She stated that appellant has suffered from severe head- 
aches and vomiting spells since early childhood. According to 
Mrs. Smoot, appellant started drinking heavily when he came Gat of 
the service and has been "quite different" ever since. (J i ae 
Tr. 156-161). 

Dr. Margaret Mercer, Assistant Chief of the 
Psychological Branch of St. Elizabeth's Hospital in charge of 
Psychological Service for John Howard Pavilion, where appellant was 
incarcerated, testified for the defense that she had thoroughly 
examined appellant while he was at St. Elizabeth's. She performed 
tests on him on August 10 and August 12, 1960. These tests, one of 


! 
which was the well-known Rorschach= test, were designed to determine 


appellant's intelligence, personality and emotional equipment. (J.A.__y 


Tr. 175-184). Dr. Mercer stated that the tests showed appellant to 
have an average I. Q. of 95, which placed him in the middle’ fifty 


per cent of the population (J.A. » Tr. 185). The tests further 


3/ A detailed description of the Rorschach test and appellant's 
test performance is found at J.A. » Tr. 200-255. 


disclosed that appellant has an emotionally unstable personality. 


He is the type of person who “when they encounter emotional 
stimulation, simply do not think... Their flow of association 
shuts off . . . They act impulsively; consequently, they do not 
exercise good control and judgment and they are particularly 

likely to be effected if they are under the influence of drugs or 
alcohol or strong emotional stress." (J.A.___s» Tr. 186-193). 
Presented with a hypothetical question describing the events of 

May 19, 1960, Dr. Mercer said appellant would have acted without 
considering the consequences, that he was unable to distinguish 
right from wrong, and that he was unable to exercise control over 

his actions (J.A.___, -Tr. 194-197). Dr. Mercer said that appellant 
was suffering from a personality disorder which while not a psychosis 
is a mental disease (J.A.____, Tr. 255-256). The disease is listed 
in the Diagnostical and Statistical Manual of Mental Disorders. 
Appellant's condition might improve by treatment. (J.A. ’ 

Tr. 272-273, 283). 

At the conclusion of Dr. Mercer's testimony, 
appellant orally renewed his motion for an examination by a psychia- 
trist of his own choice. At this point, late on a Thursday after- 
noon, the trial judge reversed his earlier position and granted the 
motion, requiring, however, that the examination be concluded over 
the ensuing week end. (J.A.____, Tr. 290, 296). 

When the trial resumed the following Monday 


morning, appellant called Dr. Robert P. Odenwald, an eminently 
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qualified psychiatrist and a Diplomate of the American Board of Neuro- 
Psychiatry, to testify in his behalf (J.A.____; Tr. 311-315). 
Dr. Odenwald testified that he had spent five hours on Friday night 
and Saturday morning examining records of appellant supplied to 
him by defense counsel and that he had examined appellant re two 
hours at the Court House on 8aturday afternoon (J.A. > Tr. 316, 
413). As a result of his examination, Dr. Odenwald diagnosed 
appellant to be a "chronic alcoholic with personality change during 
his alcoholic bouts" (J.A.____, Tr. 325-328). He said appellant 
is a psychotic suffering from a latent psychosis which at times is 
dormant with the result that the symptoms of a mental illness might 
not be apparent. Indeed, Dr. Odenwald said that the psychosis was 
dormant at the time he examined appellant. (J.A.____, Tr. 325). 
Dr. Odenwald further testified that the crimes alleged to ave 
been committed by appellant were the product of his mental disease, 
that he was unable to distinguish between right and wrong on the 
day of the alleged offenses, and that he acted on irresistible 
impulse. (J.A. » Tr. 326-330). Appellant's psychotic condition 
could improve with treatment but "would necessitate a very, very 
long time" in an institution. Appellant's condition will get worse 
without treatment. (J.A.__, Tr. 331-332). 

Before giving his diagnosis, Dr. Odenwald set 


forth the factors upon which his conclusion was based, He told 


about appellant's 1949 suicide attempt when he jumped through a 


second story glass window with the resultant Gallinger Hospital 
report of "psychotic episode, psychotic, acute alcoholism, 

unsound mind, subject to fits and self-injury;" and about the 
assaults committed by appellant with a knife in 1947 and 1953, 

both instances occurring at a time when appellant had been drinking 
and when the victim had first assulted him and drawn blood (J.A.___, 
Tr. 319-321, 332-333). Dr. Odenwald said that appellant is unable 
to control himself when he sees his own blood (J.A.____, Tr. 330.) 
Dr. Odenwald considered it significant that appellant's three 
assaults with a knife were against people who were close friends 

and that he had no other troubles with the law except drunkenness 
(J.A.___, Tr. 323, 325). In arriving at his conclusions, 

Dr. Odenwald took into consideration the records of St. Elizabeth's 
Hospital as well as the past records of D. C. General Hospital and 
the Washington Hospital Center where appellant had teen admitted in 
January, 1960, after being hit over the head with a chair (J.A._ 
Tr. 323-324). He also considered the report of the Commission on 
Mental Health in 1949 (J.A. > Tr. 324). Under cross-examination 
Dr. Odenwald told of his 36-years experience with alcoholics and 
gave a detailed description of alcoholic psychosis (J.A.____ 

Tr. 337-403). 


Testifying in his own defense, appellant verified 


the statement given to Detective Kelly with minor exceptions. He 


provided further background information about his childhood in 


Virginia, his early headaches, his troubles with a cruel stepfather, 
the episodes in 1947 and 1953 and the suicide attempt in 1949. 
(J.A.___» Tr. 516-540). Appellant described an extremely close 
relationship with the victim. (J.A.___, Tr. 543-554). He 
contended that he never had any intent to stab the victim but only 
intended to scare her (J.A.__, Tr. 572). He took the money from 
the victim's breast for safe-keeping and to prevent the blood from 
getting on it. He had about $12 or $13 of his own money in his 
possession at the time. He doesn't know how much he took cee the 
victim, but he turned over all he took to the police. Appellant 
testified that he changed fifteen of the one-dollar bills into 
three five-dollar bills because it was too big a roll to carry 
around, and he intended to return it to the victim when she regained 
consciousness. (J.A.____» Tr. 573-574, 651-656, 660-661).: 

In rebuttal, after the close of appellant's case, 
the prosecution presented testimony from three Government- 
employed psychiatrists on the staff of Government-operated St. 
Elizabeth's Hospital. All three of these men, Dr. Maurice Platkin, 
Dr. David Owens and Dr. William Cushard, had attended a staff 
conference held at the Hospital on October 3, 1960, some 80 days 
after appellant's admission to the Hospital, at which appellant was 
on exhibit for between 20 and 30 minutes (J.A._____, =Tr. 701, 713-715, 


905, 966, 1095, 1121). None of the doctors was able to give the 


date of a single personal interview with appellant other than the 


staff conference of October 3, 1960; and Hospital records, although 
reflecting visits by other medical people, failed to disclose a 
single visit or examination by any of the three men called as 
rebuttal witnesses by the Government (J-A.____» Tr. 712, 717, 721, 
907, 929, 1066-1072, 1110). 

Dr. Maurice M. Platkin testified that he "examined" 
appellant on October 3, 1960 at the staff conference attended by 


thirteen doctors, one psychologist, one social worker and several 


chaplins (J.A. > Tr. 701, 713-715). He did not recall ever 


asking appellant a single question (J.A.____» Tr. 715). Neverthe- 
less, on the basis of the staff conference and the records available 
to him at the time, he concluded that appellant was without mental 
defect or disorder on May 19, 1960 (J.A. » Tr. 705). He had 

never heard of the classification of dormant alcoholic psychosis and 
stated that "there is no such official classification at St. Elizabeth's" 
(J.A.____, Tr. 709). Dr. Platkin agreed that appellant is suffering 
from an emotionally unstable personality which in this case he does 
not consider a mental disease although in other situations it would 

be (J.A.____» Tr. 708). On cross-examination, Dr. Platkin conceded 
that he did not know about the 1949 suicide attempt, the 1953 stabbing, 
the fact that the persons stabbed by appellant have always been his 
good friends, and that the relationship between appellant and the 
victim was virtually that of mother and son (J.A.____» Tr. 796-801). 


Dr. Platkin did not know how much time appellant had spent in jail, 


how much drinking he did, how he got along as a4 child or any of 
the other factors which Dr. Odenwald considered significant in 
arriving at his diagnosis (J.A.___» Tr. 807-812). Dr. Platkin 
testified that he had had no interviews with appellant's mcther or 
wife (J.A.____» Tr. 866). When confronted with the chacter in an 
authoritative textbook referring to alcoholism and alcoholic psychosis, 
Dr. Platkin agreed that there was such an illness (J.A.____, Tr. 828- 
843). With regard to the procedures at St. Elizabeth's, Dr. Platkin 
testified that appellant was examined by a resident, Dr. Ward, who 
is not a psychiatrist, and that no doctor was ever assigned to 
appellant's case (J.A.____s Tr. 863, 869-877, 883). Dr. Platkin 
had never made any notes of his own concerning appellant but 
testified from notes made from the "£ile'" for use at the trial by 
Dr. Owens (J.A.___» Tr- 719, 761). Dr. Platkin said that there 
are an average of 375 patients in John Howard Pavilicn under his 
jurisdiction at any given time (J.A.___,-*Tr. 721). 

At the conclusion of Dr. Platkin's testimony, 
appellant moved to have it stricken from the record as incompetent. 
This motion was denied by the trial judge who at the same time stated 


his opinion that the procedures of St. Elizabeth's Hospital should 


be brought to the attention of this Court (J.A. n tr. 903-905) 


Dr. David J. Owens, who also attended the staff 


conference but frankly admitted that he asked no questions of 


4/ See footnote 1 infra. 


appellant found appellant without mental defect or disease (J.A. 
Tr. 905-907). Dr. Owens testified that he probably saw appellant 
two or three other times during his incarceration at the Hospital 
but had no record of ever having interviewed appellant, and he could 
not recall the subject of his discussions with appellant, if any 
(J.A.___, Tr. 912-918). Like Dr. Platkin, Dr. Owens admitted to 
little if any knowledge of appellant's background (J.A.____y “Tr. 929- 
955, 967-972). Dr. Owens testified that he appeared in court "almost 
daily” (J.A.____, Tr. 923-924). Dr. Owens did not agree with 
Doctors Platkin and Mercer that appellent has an emotionally unstable 
personality but, unlike Dr. Platkin, he said that in his opinion 
such a condition would be considered a mental disease if it existed 
(J.A.__, Tr. 926-927). 

At the conclusion of Dr. Owens' testimony, 


appellant moved that it be stricken as incompetent. This motion was 


denied. (J.A. » Tr. 1100). 


Dr. William G. Cushard, who testified that he never 
saw or talked with appellant before the staff conference of October 3, 
1960, found appellant to be without mental disease or defect (J.A.____ 
Tr. 1094, 1110). He asked questions at the staff conference at which 
appellant was present for about 30 minutes (J.A.____, Tr. 1095, 
1121). Dr. Cushard made no personal background study of appellant. 

Appellant moved to strike the testimony of 
Dr. Cushard as incompetent. This motion also was denied (J.A. 


Tr. 1226). 


On several occasions during the testimony of the 
three doctors, appellant unsuccessfully objected to questions: and 


testimony which implied that the conference of October 3, 1960 


produced a unanimous opinion. Two motions for a mistrial on this 


ground were denied. (J.A.__y «Tre 279-286, 844-946, 1075, 1096). 
At the conclusion of Government's rebuttal tes- 
timony, appellant moved for a directed verdict of not guilty by 
reason of insanity. This motion was denied. (J.A. > Tr. 1197, 
1202). 
The Court instructed the jury on the elements 
of the offenses charged - the lesser included offenses of ore in 
the second degree and manslaughter - and on the functions oe the 
jury. The Court denied appellant's request for an instruction that 
the jury must find beyond a reasonable doubt that Beulah Butler 
was alive at the time the money was taken from her possession 
in order to convict appellant of robbery (J.A.___, Tr. 1213). 
Appellant objected to certain portions of the Court's charge which 
implied that a positive finding of mental disease or a positive 
finding that appellant was unable to distinguish between right 
and wrong was necessary before the jury could render verdict of 
not guilty by reason of insanity (J.A.___, Tr. 1373, 1377). 
Similarly, appellant objected to Court's statements that appeliant 
had introduced "some evidence" of insanity, contending that the 


jury could interpret the Court's remarks as the Court's opinion of 


the quantity and quality of the evidence given on behalf of 


appellant (J.A. > Tr. 1372, 1374-1375). 
The jury found appellant guilty of mans Laughter 


and robbery, and he was sentenced as hereinbefore stated. 


STATUTES INVOLVED 


Title 24, D.C. Code, Section 2401, 
provides in pertinent part as follows: 
“Whoever, being of sound memory and discretion, 
kills another purposely, either by deliberate or 
premeditated nalice...is guilty of mgerder in the 
first degree." 
Title 24, D.C. Code, Section 2404, 


provides in pertinent part: 


"The punishment for murder in the first degree 
shall be death by electrocution..." 


Title 24, D.C. Code, Section2405, 
provides: 
“Whoever commits manslaughter shall be punished 
by a fine not exceeding one thousand dollars, or 
by imprisonment not exceeding fifteen years, or 
by such fine and imprisonment." 


Title 24, D.C. Code, Section 2901, 


provides: 


"Whoever by force or violence or by sudden and 
stealthy seizure or snatching, or by putting in 
fear, shall take from the person or immediate 
actual possession of another anything of value, 
is guilty of robbery, and any person convicted 
thereof shall suffer imprisonment for not less 
than six months nor more than fifteen years." 


SUMMARY OF ARGUMENTS 
I. 

It is well-established law that once @ defendant introduces 
some evidence of insanity at his trial the presumption of sanity no 
longer prevails and the burden of proving sanity beyond a reasonable 
doubt rests with the prosecution. At his trial appellant introduced 
substantial evidence of insanity in the form of testimony by an eminent 
psychiatrist that he was suffering from a psychosis; testimony of a 
psychologist who said that he has an emotionally unstable personality 
and that under emotional stress, as he was at the time of the alleged 
crimes, he cannot control himself and cannot distinguish between right 
and wrong; background testimony of unusual behavior including a 
suicide attempt; and a prior diagnosis of a psychotic episode. Tn 
rebuttal the prosecution presented three psychiatrists from St. 
Elizabeth's Hospital who concluded appellant was without mental 
disease or defect. However, the testimony of these doctors revealed 
that although they had all been present at a conference where appel- 
lant was "examined" for twenty or thirty minutes, none had ever 
performed a personal and thorough psychiatric examination of appel- 


lant during his ninety-day incarceration at the Hospital. Further, 


all were ignorant of essential backbround facts of appellant's history.. 


Accordingly, appeliant contends that their testimony was incompetent 
and his motions to strike should have been granted leaving the 


prosecution without any rebuttal evidence on the sanity question. 
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In any event, even if the testimony were allowed to stand, appellant 
contends that it was so obviously insufficient in the face of appel-- 
lant's substantial and compelling evidence of insanity that reasonable 
minds must necessarily have had a reasonable doubt. Consequently, 
appellant submits thet the trial judge erred in denying his aeeton 
for a directed verdict of not guilty by reason of insanity. ' 

Il. 

Even if the Court does not find appellant was 
entitled to a directed verdict of not guilty by reason of insanity, 
the District Court committed prejudicial error in fcur respects 
requiring a new trial. 

First, the District Court erred in denying 
appellant's pretrial motions for a sixty-day examination by a 
psychiatrist of his own choice. By sending appellant to Government- 


operated St. Elizabeth's Hospital instead, the court put appellant 


in the position of having to either waive his constitutional rights 


against possible self-incrimination or giving up the opportunity of 
showing that he was not criminally responsible for the crimes with 
which he was charged. But for the fact that appellant is an indigent 
he would not have been faced with this dilemma. The trial judge 
compounded his error when, during the trial he granted appellant's 
renewed cral motion for an examination by a psychiatrist of his 
choice but restricted the time to one week end whereas the prosecu- 


tion had been allowed to keep appellant at St. Elizabeth's for 
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ninety days. There can be no way of telling how much more weight 
appellant's psychiatrist-witness would have had with the jury if his 
examinations were known to have been conducted over an extended 
period of time. 

Second, the trial judge erred by telling the jury 
in the course of his charge that appellant had introduced "some" 
evidence of insanity. This remark, repeated several times, could 
have caused the jury to believe that the judge considered appellant's 
insanity evidence to be of minimal quantity and/or quality. There 
was no need to instruct the jury on the procedural aspects of the 
insanity defense other than to inform them of the Government's burden. 
It was error to do so, at least without a careful explanation to 
prevent the inference of judicial evaluation of the evidence. 

Third, the District Court erred in instructing 
the jury that in order to acquit on the grounds of insanity their 
first step must be a finding that appellant had a mental disease. 

O£ course no such affirmative finding was necessary. The instructions 
were confusing and erroneous on this point. 

Finally, the trial judge erred in allowing the 


Government's psychiatrist-witnesses to imply on several occasions 


that their conclusions reflected the unanimous opinions of other 


doctors present at the St. Elizabeth's conference who were not called 
as witnesses by the Government. Appellant's motions for a mistrial 


should have been granted. 


Tit. 

Appellant was convicted of robbery which is an 
offense against a living person and requires that there have been a 
specific intent to steal. The evidence presented at the trial would 


indicate that the victim was dead at the time appellant took her 


money; certainly there must necessarily have been a reasonable doubt 


that she was alive. Accordingly, appellant's motion for a directed 
verdict of not guilty should have been granted, At the very least, 
appellant was entitled to his requested instruction on this point. 
Moreover, a directed verdict of not guilty should 
have been granted because the Government failed utterly to prove & 
specific intent to steal. The evidence adduced at the trial could, 
at most, give rise to a suspicion of such an intent but it is well 


established that even "grave suspicion" is not sufficient. 


ARGUMENT 
I. 


TRIAL COURT ERRED IN REFUSING TO STRIKE THE TESTIMONY OF DOCTORS 


THE TRIAL COURT ERRED IN REFUSING TO STRING ON FOR A 
PLATKIN, OWENS AND CUSHARD AND IN DENYING APPELLANT'S MOTION FOR A 
DIRECTED VERDICT OF NOT GUILTY BY REASON OF INSANITY. 


DIRECTED VERDICT OF Nit ee 


A. THE GOVERNMENT'S REBUTTAL TESTIMONY SHOULD HAVE DEEN STRICKEN 
AS INCOMPETENT. 


Appellant put the question of his sanity in issue 
with substantial and compelling evidence of insanity that included 
the opinion of an eminent psychiatrist. Thus, the burden fell upon 
the Government to prove his criminal responsibility, like every other 
element of the offenses charged, beyond a reasonable doubt. Davis_v. 
United States, 170 U.S. 469 (1895); Carter v. United States, 102 U.S. 
App. D.C. 227, 252 F.2d 608 (1957). In an effort to sustain its 
burden, the Government called in rebuttal Doctors Maurice Platkin, 


David Owens and William Cushard, all psychiatrists on the staff of 


St. Elizabeth's Hospital. At the conclusion of the testimony of 


each doctor, appellant moved that the doctor's testimony be stricken 
and in each instance the trial judge denied appellant's motion 
(J.A.____, =Tr. 903-905, 1100, 1226). 

The testimony of the St. Elizabeth's doctors 


disclosed that each was appallingly ignorant of significant events 


in appellant's life, the knowledge of which even a layman would 
recognize to be essential to an accurate diagnosis. Despite: the 
fact that appellant was at St. Elizabeth's for over 90 days for 

the express purpose of obtaining evidence relating to his criminal 
responsibility for a crime for which the mandatory penalty was 

death by electrocution, the records of the hospital fail to atautose 
any effort to obtain essential personal background information; least 
of all by the trio who were selected by the Government to testify on 
the subject of appellant's sanity. None of the doctors called by 
the Government interviewed appellant at any time other than‘ at the 
staff conference of October 35 1960,2/ and Doctors Owens and Platkin 
could not recall asking him a single question even at that 20- to 
30-minute "interview" (Dr. Owens is certain that he did not) ask 

any questions). No relatives, friends or former employers of 
appellant were interviewed. No behavioral information was cought 
from the various penal institutions to which appellant had been 


committed over the years and no attempt was made to obtain |army 


or CCC medical records. While the doctors had appellant's arrest 


record, they did not possess and made no effort to procure 'infor- 
mation concerning the circumstances of two prior stabbings which, 


it so happens, occurred under conditions remarkably similar to the 


——————_——————— 


5/ Doctors Platkin and Owens testified that they had "probably" 
talked with appellant on two or three previous occasions; but 
the records of the hospital, while noting examinations: by other 
medical men, do not reflect any contact between appellant and 
Doctors Platkin and Owens. Dr. Cushard was frank to say he 
never saw appellant before October 3, 1960. 
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incident of May 19, 1960. One doctor who testified was even unaware 


of the 1949 suicide attempt, and two had no knowledge of the subsequent 


6 
psychiatric finding that it occurred during a psychotic episode! 


' In 1954 this Court adopted a new and enlightened 
rule for the determination of criminal responsibility in this 
jurisdiction. Durham v. United States, 94 U.S. App. D.C. 288, 

214 F.2d 862 (1954). The Durham rule was designed to release the 
psychiatrist from the straight-jacket of moralistic labels, to 
restrict him to his proper function of a medical berate! and to pro- 
vide the jury with adequate factual data on which to make the 

moral judgments that are its responsibility. By definition, the 
Durham rule contemplates a well-informed jury. "Juries will 
continue to make’ moral judgments .. - But in making such judg- 
ments they will be guided by wider horizons of knowledge concerning 
mental life. The question will be simply whether the accused 
acted because of a mental disorder. . ." Durham v. United States, 
gupra, 94 U.S. App. D.C. at 242, 214 F.2d at 876. “The questions 
posed by a defense of insanity upoa a trial are simple questions 


of gact."2/ 


The situation recited in this paragraph was brought out primarily 
during the exhaustive cross-examination of each doctor ty able 
defense counsel found at J.A. » Tr. 712-887, 912-983, 1066- 
1075, 1101-1197. 

Carter v. United States, 102 U.S. App. D.C. 227, 236, 252 F.2d 

608, 617 (1957). 


From "The Problems of the Incompetent," one of a series of 
lectures delivered by Hon. E. Barrett Prettyman at Washington and 
Lee University on April 21-22, 1961, to be published in the 


Washington and Lee Law Review. 
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This Court has repeatedly stated what it considers 
necessary for ‘@ proper psychiatric examination if the jury is to 
have adequate guidance in determining criminal responsibility. In 
essence, it has been the Court's position that a “complete and 
thorough" examination is required; that in addition to psychological 
and neurological tests, the psychiatrist must have an adequate 
knowledge and must make an expert evaluation of the accused's personal 
history and the circumstances surrounding the crime, Winn v- United 
States, 106 0.8. App. D.C. 133, 270 F.2d 326 (1959); see also Calloway 
vy. United States, 106 U.S. App. D.C. 141, 270 F.2d 334 (1959), Blunt 
vy. United States, 100 U.S. App. D.C. 266, 275, note 23, 244'F.2d 355, 
364, note 23 (1957). "an investigation of some depth is essential." 
Jones v. United States, __ U.S. App. D.C. __s 284 F.2d 245, 252 


ZoO2°¢: eo 


(1960) (dissenting opinion of Bazelon, J. citing Carter v. United 


pad Eel 


States, supra). Indeed, it would appear that Dr. Winfred Overholser, 


Superintendant of St. Elizabeth's Hospital, and boss of the Govern- 


ment's trio of witnesses in this case, is of the same view. He 


/ 


Sg 
has described a proper examination as follows:— 


"A proper examination calls first of all for a physical 
examination and if possible an electroencephalogram to 
determine from what are colloquially known as "brain waves' 
whether or not there is a tendency toward epilepsy or 

some other gross abnormality of the brain. The presence 
or absence of gross neurological changes should be tested. 
A reasonably full history of the individual is essential, 
together with various psychological tests; the history 
should be obtained from the subject himself and from 


—_———— 


9/ Overholser, Criminal Responsibility - 2 Psychiatrist's Viewpoint 
(unpublished manuscript) | 


outside sources. No one is an entirely dependable 
source of information about his own conduct, particu- 
larly in criminal cases, where self-serving and self- 
exculpatory declarations are likely to be met. The 
psychiatric interview should include not only the 
history but the ascertaining of the presence or 
absence of delusions and hallucinations, evaluation 
of the judgment of the subject, his recognition of 
his relation with those about him or what we term 
orientation, his memory, his thought processes and 
his emotional reactions, such as undue elation or 
depression or indifference." (Emphasis supplied). 


See also Noyes and Kolb, Modern Clinical Psychiatry, Chapter 7 (1958 


edition) for the opinion of other eminent psychiatrists. And 
Judge Prettyman has added chat: 22/ 


“The most important feature of an expert's testimony 
consists of the facts upon which he bases an opinion. 


If the facts as he knows them are scanty or wrong, his 


opinion will probably be sketchy vr wrong. Of course, 
sometimes a medico can reach an opinion by his own 


observation. He can tell a broken leg when he sees 

one, he can detect pus in the blood by looking in his 

microscope. But in many, many cases diagnosis is a 

composite of much data, many tests, and much history." 

(Emphasis supplied). 

It is precisely for these reasons that the 

District Court sent appellant to St. Elizabeth's for ninety days. 
If something less than the type of thorough, exhaustive, personal 
examinations and background research by the prospective doctor- 
witnesses envisioned in the opinions of this Court had been contem- 
plated, twenty-four hours, or the seventy-two allowed Dr. Odenwald, 
probably would have sufficed. 


10/ Prettyman, "The Problem of the Incompetent, supra. 
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The failure to give this appellant anything 
resembling a proper and adequate examination during his ninety 
days at the Hospital cannot be justified by the assertion (not 
even proved in this case) that the doctor-witnesses in the course 
of their rounds through the Hospital may have had the opportunity 
for fleeting glimpses of appellant. Cf. Jones _v. United States, 
dissenting opinion of Bazelon, J., supra. The need for personal, 
thorough knowledge of the facts and the patient by the expert 
witness becomes all the more apparent in a case such as this 
where, according to Dr. Odenwald, appellant's mental illness is 
largely latent, with infrequent psychotic episodes, end where 
when dormant, symptoms of the illness are not easily recognized. 

Although the trial judge took cognizance of the 
fact that the Government's "experts" had inadequate knowledge of 


appellant and his history by suggesting that this Court review the 


St. Elizabeth's seosedutenye! he nevertheless denied appellant's 


motions to strike. We submit this was error. The testimony should 
have been rejected as incompetent. When an "expert" without 
knowledge of supporting facts is permitted to testify in conc lu- 


sionary terms, the entire purpose and spirit of Durham is perverted, 


——— 


11/ The Court added that it "weuld appear fundamental to the Court 
that some psychiatrist, some qualified psychiatrist, would 
have been placed in charge of this man from the very beginning 
and come into court and testify with some degree of certainty 
as to the number of times he examined him, under what conditions 
he examined him, and the findings that he made." 
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outside sources. No one is an entirely dependable 
source of information about his own conduct, particu- 
larly in criminal cases, where self-serving and self- 
exculpatory declarations are likely to be met. The 
psychiatric interview should include not only the 
history but the ascertaining of the presence or 
absence of delusions and hallucinations, evaluation 
of the judgment of the subject, his recognition of 
his relation with those about him or what we term 
orientation, his memory, his thought processes and 
his emotional reactions, such as undue elation or 
depression or indifference." (Emphasis supplied). 


See also Noyes and Kolt, Modern Clinical Psychiatry, Chapter 7 (1958 


edition) for the opinion of other eminent psychiatrists. And 


Q 
Judge Prettyman has added charge! 


"The most important feature of an expert's testimony 
consists of the facts upon which he bases an opinion. 
If the facts as he knows them are scanty or wrong, his 
opinion will probably be sketchy vr wrong. O£ course, 
sometimes a medico can reach an opinion by his own 
observation. He can tell a broken leg when he sees 
one, he can detect pus in the blood by looking in his 
microscope. But in many, many cases diagnosis is a 
composite of much data, many tests, and much history." 


(Emphasis supplied) . 
' It is precisely for these reasons that the 
District Court sent appellant to St. Elizabeth's for ninety days. 
I£ something less than the type of thorough, exhaustive, personal 
examinations and background research by the prospective doctor- 
witnesses envisioned in the opinions of this Court had been contem- 
plated, twenty-four hours, or the seventy-two allowed Dr. Odenwald, 


probably would have sufficed. 


10/ Prettyman, "The Problem of the Incompetent," supra. 
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The failure to give this appellant anything 
resembling a proper and adequate examination during his ninety 
days at the Hospital cannot be justified by the assertion (not 
even proved in this case) that the doctor-witnesses in the course 
of their rounds through the Hospital may have had the opportunity 
for fleeting glimpses of appellant. Cf. Jones _v. United States, 
dissenting opinion of Bazelon, J., supra. The need for personal, 
thorough knowledge of the facts and the patient by the expert 
witness becomes all the more apparent in a case such as this 
where, according to Dr. Odenwald, appellant's mental illness is 
largely latent, with infrequent psychotic episodes, and shat 
when dormant, symptoms of the illness are not easily recognized. 

Although the trial judge took cognizance of the 
fact that the Government's "experts" had inadequate knowledge of 


appellant and his history by suggesting that this Court review the 


St. Elizabeth's srocedures he nevertheless denied appellant's 


motions to strike. We submit this was error. The testimony should 
have been rejected as incompetent. When an "expert" without 
knowledge of supporting facts is permitted to testify in conclu- 


sionary terms, the entire purpose and spirit of Durham is perverted, 


——— 


11/ The Court added that it "weuld appear fundamental to the Court 
that some psychiatrist, some qualified psychiatrist, would 
have been placed in charge of this man from the very beginning 
and come into court and testify with some degree of certainty 
as to the number of times he examined him, under what conditions 
he examined him, and the findings that he made." 


-20- 


expert testimony again becomes testimony by label and the moral 
determination of criminal responsibility reverts to the medical 


12/ 


witness. 


B. EVEN IF , THE GOVERNMENT'S REBUTTAL EVIDENCE 
NOT SUFFICIENT IN VIEW OF APPELLANT'S SUBSTANTIAL EVIDENCE 


— — 


F INSANITY. MINDS MUST HAVE HAD A REASONABLE DOUBT 


— —— 


48 TO APPELLANT'S SANITY. 

' Appellant submits that the testimony of Doctors 
Platkin, Owens and Cushard should have been stricken leaving the 
Government without any positive testimony to sustain its burden of 
proving sanity beyond a reasonable doubt. Obviously, such a 
situation would have required a directed verdict of not guilty by 
reason of insanity. Davis v- United States, supra; Carter v. United 
States, supra. 

But appellant also contends that even if the 
testimony of the St. Elizabeth's trio is permitted to stand, the 
Government's rebuttal evidence was not sufficient to sustain the 
Government's burden. Reasonable minds must necessarily have had a 
reasonable doubt on the question of sanity and this Court must reverse. 


Hopkins v. United States, 107 U.S. App. D.C. 126, 275 F.2d 155 (1960) . 


————_————— 


12/ "The chief value of an expert's testimony . . . rests upon the 
material from which his opinion is fashioned and the reasoning 
by which he progresses from his material to his conclusion. . - 
it does not lie in his mere expression of conclusion." Carter 
v. United States, supra, 102 U.S. App. D.C. at 236, 252 F.2d 
at 617. 


This Court has said that "The nature and quantum 
of evidence of sanity which the Government must produce to sustain 
ite burden and take the issue to the jury will vary in different 
cases. Evidence of sanity which may suffice in a case where: the 
defendant has introduced merely 'some evidence' of insanity may 
be altogether inadequate where the evidence of insanity is 
substantial." Wright v. United States, 102 U.8. App. D.C. 36, 39, 250 
F.2d 4, 7 (1957). 

This statement is strikingly pertinent in appellant's 
case. Here the evidence of insanity, far from being merely "some 
evidence," 13/as substantial and compelling. It consisted of the 
unequivocal testimony of a respected psychiatrist who performed a 
necessarily abreviated but nevertheless relatively thorough esandna 
tion of appellant and a respected psychologist who performed exten- 
sive psychological tests. In addition to this and appellant's own 
testimony, there was presented on behalf of appellant the lay 
testimony of appellant's mother concerning headaches and vomiting 
from early childhood and excessive drinking and unusual behavior after 
discharge from the service; independent evidence of a suicide 
attempt in 1949 and a record of a previous finding of psychosis by 
the Mental Health Commission. 


In the face of this strong showing, the Govern- 


ment presented three psychiatrists who, although equally respected 


13/ Compare Clark v. United States, 104 U.S. App. D.C. 27, 259 F.2d 
184 (1958). 


and qualified in their profession, demonstrated an appalling absence 
of a personal knowledge of appellant or the circumstances surrounding 
the crime, who had never conducted a personal, private interview 
with appellant, who, with the exception of Dr. Cushard, apparently 
never spoke a word to appellant, and whose only first-hand knowledge 
of the case was derived through their "participation" in a "conference" 
at St. Elizabeth's that had all the privacy of a county fair. In 
short, in this case the Government has sought to prevail by sheer 
weight of numbers. The prosecutor apparently decided that the ratio 
of three psychiatrists against one psychiatrist, one psychologist and 
lay testimony was sufficient, for it is obvious that he could have 
called more of the fifteen-or twenty-odd “participants” to parrot 

the conclusions of the "conference;" no matter that they too had 
never conducted a proper examination of appellant. Appellant submits 
that the Court should reject the Government's cynical approach to 

the rule and spirit of the Durham 14/ case. 

With the record in this state, reasonable men 
could not have found beyond a reasonable doubt that appellant was 
without mental disease at the time of the stabbing of Beulah Butler. 
Accordingly, the Court should have directed a verdict of not guilty 
by reason of insanity and the case should not have been permitted to 


go to the jury. Issac v. United States, ____ U.S. App. D.C. __, 284 


F.2d 168 (1960); Hopkins v. United States, supra; Satterwhite v. 


14/ Durham v, United States, supra. 


United States, 105 U.S. App. D.C. 398, 267 F.2d 675 (1959); Carter v. 


United States, supra; Fielding v. United States, 106 U.S. App. D.C. 


23, 251 F.2d 878 (1957); Wright v. United States, supra; Dougkes v. 
United States, 99 U.S. App. D.C. 232, 239 F.2d 52 (1956). 

Il. 
EVEN IF THIS COURT DOES NOT FIND THAT THE TRIAL COURT SHOULD HAVE 
DIRECTED A VERDICT OF NOT GUILTY BY REASON OF INSANITY, THE ‘TRIAL 
JUDGE COMMITTED ERROR _IN HIS RULINGS AND CHARGE TO THE JURY ‘WHICH 
REQUIRE THAT APPELLANT BE GRANTED A NEW TRIAL. 


A, THE TRIAL COURT ERRED IN FIRST DENYING APPELLANT'S MOTION FOR 


AN EXAMINATION BY 4 PSYCHIATRIST OF HIS OWN CHOICE AND LATER, 
AFTER BELATEDLY GRANTING THE MOTION, BY RESTRICTING THE TIME 
FOR SUCH AN EXAMINATION. 

On July 14, 1960, appellant who had been permitted 
to proceed in forma pauperis requested the Court to authorize an 
examination by a psychiatrist of appellant's choice over a sixty-day 
period. Appellant's motion was accompanied by an affidavit’ setting 
forth the reasons why a psychiatric examination would be appropriate. 
The court, apparently agreeing that the circumstances called for a 
mental examination, nevertheless refused to allow appellant to be 
examined by a psychiatrist of his own choice and instead ordered 
appellant committed to St. Elizabeth's Hospital, a Government 
institution, to be examined over a ninety-day period by Ghuspamede 
employed psychiatrists. | 

Appellant contends that the court's order put him 
in the position of either voluntarily waiving his right against self- 


incriminaticn under the Fifth Amendment of the Constitution or of 


depriving himself of the opportunity of putting into question his 


mental responsibility for criminal acts, an equally fundamental right.23/ 


This dilemma was caused solely by the fact that appellant is an 
indigent without means to engage a psychiatrist 26/ The fact that the 
report of St. Elizabeth's Hospital was made to the Court and the 
prosecutor without even the benefit of a copy to the appellant is 
illustrative of the degree to which Court's order required appellant 
to provide the Government with witnesses to testify against hin. 

The error of the trial court in denying the motion 
was not cured by the granting of the oral motion during the course 
of trial which led to the examination by Dr. Odenwald. By this time 
appellant had already spent ninety days at St. Elizabeth's providing 
the Government with evidence against himself. Moreover, the order 
when finally granted so restricted the time allowed for the mid-trial 
examination that Dr. Odenwald could not do as thorough a job of 
examining appellant as the circumstances would warrant. There is 
no way of knowing to what extent the jury's rejection of Dr. Odenwald's 
testimony was based on the brevity of his examination. Putting it 
the other way, we can only surmise how much greater the weight of 


Dr. Odenwald's testimony would have been if he had been able to 


See Halleck, The Insanity Defense in the District of Columbia - 
A Legal Lorelei, 49 Geo. L. J. 294, 302-303 (1960). 


8ee Esbridge v. Washington State Board, 257 U.S. 214 (1959); 
Griffin v. Illinois, 351 U.S. 12 (1956). 


testify on the basis of a sixty-day period of extensive personal 
interviews with appellant and his friends, relatives and former 
employers. It is difficult to understand why the District Court 
thought that ninety days was an appropriate time for an eeninatica 
ty Government psychiatrists while seventy-two hours was considered 
sufficient for the defense to find a psychiatrist and have him make 
his examination and prepare for trial. 

Appellant submits that on this point alone he 
is entitled to a new trial at which the testimony of Doctors Platkin, 
Qwens and Cushard should be held inadmissable. In the event of a new 
trial, appellant's motion for an examination by 4a psychiatrist of his 
choice should be granted and he should not be required to submit to 
an examination by Government psychiatrists. 


B. THE TRIAL COURT ERRED IN INSTRUCTING THE JURY THAT APPELLANT HAD 
PRESENTED "SOME EVIDENCE" OF INSANITY. : 


On at least three occasions the court in the course 
of its instructions told the jury that appellant had introduced "some" 
evidence of insanity. (J.A. ____, Tr. 1352, 1354, 1357). It is 
clear that the court in using the word "gome'' did not intend to 
evaluate the quality or quantity of appellant's evidence but rather 
was referring to the procedural rule of the Davie ai/ abe which under 
the facts of this case shifted the burden to the prosecution of 


proving sanity beyond a reasonable doubt. Nevertheless, while 


recognizing that the court acted with good intention, appellant submits 


——— 


17/ Davis_v. United States, Supra. 
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that it was error to refer to the procedural rule in a manner which 
permitted the jury to gain the impression that the court considered 
appellant's insanity testimony of minimal quantity and quality. 


On several occasions this Court has suggested the 


proper form of instructions for trial courts under the Durham rule. 18/ 


Appellant submits that it is significant that this Court has never 
suggested the jury should be told of the procedural reasons why the 
sanity burden = rests with the Government, If the trial judge 
desired to make an unnecessary explanation of procedure to the jury, 
then the court should have taken pains to make it clear that its 
comments were not to be interpreted as a characterization of the 
quality or quantity of appellant's evidence. 


C. THE COURT'S CHARGE COULD HAVE LED THE JURY TO BELIEVE THAf THERE 


MUST BE AN AFFIRMATIVE FINDING OF MENTAL DISEASE IN ORDER TO 


— 


RENDER A VERDICT OF NOT GUILTY BY REASON OF INSANITY. 

It is elementary that once the defense has 
introduced some evidence of insanity the burden of proving sanity like 
every other element of the offense beyond a reasonable doubt rests 
with the Government. Davis v. United States, supra. In order to 
find this appellant not guilty by reason of insanity, it was not 
necessary that the jury find as an affirmative matter that he was 
suffering from a mental disease. This the Court specifically held 
in Carter v. United States, supra, 102 U.S. App. D.C. at 


252 F.2d at 614, It is only necessary that the jury find that the 


18/ Durham v. Unites States, supra; Carter v- United States, Supra; 
Blunt v. United States, Supra. 
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Government did not prove beyond a reasonable doubt that appellant was 
without mental disease or that he was able to distinguish right and 
wrong. 

While the Court did on several occasions: properly 
inform the jury of the Government's burden (as the trial judge did 
in Carter), it nevertheless confused the issue with improper instruc- 
tions which implied an affirmative burden on appellant. Thus, we 


find the court saying at one point: 


"Now, if you find from the evidence . . . that the 


efendant's mental faculties were diseased at the time 


defendant's mental faculties were Cisessee Sus 

~ . . and that the defendant was unable to distinguish 
between right and wrong then'' you may render a verdict 

of not guilty by reason of insanity. (Emphasis supplied) . 
(J.A. , Tr. 1361). 


And at another point: 
“thus your task will not be completed upon finding that 
the defendant suffered from a mental disease." (Emphasis 
supplied). (J.A-___» Tr. 1362). 

It is clear from the foregoing that the jury 
could have been of the opinion that before acquitting defendant on 
the grounds of insanity it was necessary to find that “the defendant 
suffered from a mental disease."' This is precisely the Carter 
situation. The error was prejudicial and requires reversal by this 
Court. 

RRED IN NOT GRANTING APPELLANT'S MOTION FOR 4 


TESTIMONY WHICH WOULD HAVE PERMITTED THE JURY 
THAT THE VIEWS OF THE THREE ST. ELIZABETH DOCTORS 


IMOUS VIEWS OF THE DIAGNOSTIC CONFERENCE. 


—_— 


On October 3, 1960 appellant was the principal 


exhibit at a diagnostic conference at St. Elizabeth's Hospital 


attended by thirteen psychiatrists and an assortment of other personnel 


from the Hospital staff. The prosecution chose to call as its 


rebuttal witnesses the three senior doctors in attendance at this 
conference. On several occasions during the course of their testimony 
Doctors Platkin, Owens and Cushard over the objection of appellant's 
counsel referred to the conclusions of the conference in a manner 
which permitted the jury to infer that it was the unanimous opinion 

of all present that appellant was not suffering from any mental 

disease or defect. On two occasions as a result of such inferential 
testimony, appellant moved for a mistrial. The trial court denied 
appellant's motion and ruled that appellant's examination of the 
witnesses relative to the conference "opened the door." 

Appellant submits that the court's ruling was 
prejudicial error. As qualified expert witnesses the doctors called 
by the Government could testify as to their own conclusions based 
upon their own first-hand examinations and knowledge. Testimony &8 
to the opinions of others was the rawest type of hearsay. In view 
c£ the large number of doctors whose presence at the conference was 
made known to the jury, it is not improbable that the jury considered 
that there were not three psychiatrists testifying contra to Dr. Odenwald 
but thirteen. The trial judge erred in denying appellant's motions for 
a mistrial. 

Til. 


IT WAS ERROR TO DENY APPELLANT A DIRECTED VERDICT OF NOT GUILTY OF 
ROBBERY. 


A. ‘THERE Was NO EVIDENCE THAT BEULAH BUTLER WAS ALIVE AT THE TIME 
APPELLANT TOOK HER MONEY. 
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"Robbery," as defined by the District of Columbia 
statute 19/ jeans robbery in the usual common-law sense as expanded 
to include sudden or stealthy seizure or snatching; and at common law 
robbery was an offense against the person. United States v.. Mann, 
119 F. Supp. 406, 407 (D.C. D.C., 1954), citing Neufieid v. United 
States, 73 U.S. App. D.C. 174, 189, 118 F.2d 375, 388, 390 (1941), 
cert. denied, Ruben v. United States, 315 U.S. 798 (1941); see also 


he 


4 Bl. Comm. 242,29/ 


The word "person" is defined by Webster as "A 


rational being; a being possessing, or forming the subject of, 
personality; hence an individual human being. "2L/ A “person” is a 
living human being; a corpse is not a "person." McBrier_v. Comm'r 

of Internal Revenue, 108 F.2d 967 (C.A., 3d Cir. 1939); People v. 
Guzzardo, 124 N.E. 2d 39, 41 (Ill. 1955); Telefilm, Inc. v. Superior 
Court, 194 P.2d 542, 547, 551 (Calif. 1948); Lawson et al. v. State, 
24 S.E. 2d 326, 328 (Ga. 1943) reversed on other grounds, McKee v. 
State, 38 S.E.2d 184 (1946); State v. Lagsdon, 248 N.W. 4, 6, 7 (Towa 


1933) ; Commonwealth v. Welosky, 177 N.B. 656, 659 (Mass. 1931); 


Brooks v. Boston and N. St. Ry. Co. 97 N.E. 760 (Mass. 1912); 


ls/ 22 D.C. Code $2901. "Whoever by force or violence’ or by sudden 
and stealthy seizure or snatching, or by putting in fear, shall 
take from the person wr immediate actual possession of another 
anything of value, is guilty of robbery, and any person convicted 
thereof shall suffer imprisonment for not less than six months 
nor more than fifteen years." 


"Open and violent larceny from the person, or robbery, the rapima 
of the civilians, is the felonious and forcible taking from the 
person of another of goods or money to any value by violence or 
putting him in fear." 


21/ Websters New International Dictionary of the English Language (1931 Ed) 
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Morton v. Western Union Telegraph Co., 41 S.E. 484, 485 (N.C. 1902). 


See also 70 C.J.S. 686, 687, and "Words and Phrases," Permanent 
Edition, for definitions of person. 

It follows that if Beulah Butler was dead at the 
time appellant took the money from her bosen the offense, if any, 
could not be robbery. And there is not the slightest evidence in 
the case that Beulah Butler was alive at the time of the alleged 
taking. To the contrary, the testimony of prosecution witnesses who 
were on the scene within minutes of the stabbing and appellant's own 
statement taken the same evening, give evidence that Beulah's death 
was immediate. Beulah was not breathing and appellant could not 
feel a pulse when he and Georgia put her on the sofa (J.A. es 
Tr. 112). Officer Rhone, who arrived at 9:20 and found the "body" 
on the sofa also found no breathing and no pulse (J.A. ____, Tr. 40, 
41). Deputy Coroner Welton pronounced her dead (J.A. __, -Tr. 30). 

The record thus shows that the Government failed 
to prove an essential element of the crime of robbery. In the face 
of the evidence that Beulah was in fact dead, the jury could not 


find beyond a reasonable doubt that she was alive. Accordingly, 


appellant's motions for a directed verdict of not guilty made at 


the conclusion of the Government's case, and renewed at the conclusion 
of all testimony, should have been granted. 

At the very least appellant was entitled to an 
instruction that the jury must find beyond a reasonable doubt that 
Beulah was alive in order to convict of robbery. The denial of 
appellant's requested instruction to this effect (J.A. ___, Tr. 1213) 
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was prejudicial error requiring, at the minimum, a new trial. 


B. THE EVIDENCE DID NOT SUPPORT A FINDING “F 4 SPECIFIC INTENT TO 
STEAL. 


In his extrajudicial statement to Detective Kelly 


on the night of the stabbing appellant said that he took a sum of 


money, amount uncertain, from the bcsom of Beulah Butler to prevent 


it from getting blocdy. He fully intended to return it to her when 
she regained consciousness. (J.A.____» Tr. 114, 661). Appellant 
repeated this when he testified in his own defense. (S.A. L ? 

Tr. 573, 574, 654, 655, 656). The only evidence that money was 
taken and the amount of the money taken comes from appetient 22! 
Appellant also testified that he had been paid that day and had money 
of his own in his possession when he left the scene after stabbing 
Beulah (J.A,___» Tr- 651). There is no evidence thct any of 
Beulah's money was spent. There was no motive shown for a ‘theft. 

The jury, further, had the benefit of testimony of the close relation- 
ship between appellant and the victim; indeed Beulsh's own son 
testified that they called each other "Mom! and "Son," and that 

they lent money to each other. (J.A.___» Tr. 545-554, 148-153). 


Nothing in appellant's criminal record or history, discussed freely 


by the medicel witnesses, suggested a dishonest person. 


22/ But for appellant's admissions at the trial, even the minimal 
corroboration contemplated in Opper_v- United States, 348 U.S. 
84, 93 (1954) is absent. 


Appellant submits that reasonable minds could not 
find a specific intent to steal beyond a reasonable doubt even though 
appellant admitted the taking. "Probably every stealing is a con- 
version, but certainly not every knowing conversion is a stealing.” 
Morisette v. United States, 342 U.S. 246, 271 (1952). "To steal 
means to take away from one in lawful possession without right with 


the intention to keep wrongfully." Id., citing Irving Trust Co. v- 


Leff, 171 N.E. 569, 591 (N.Y. 1930). 


The common-law 23/ crime of robbery or larceny by 


definition includes a specific intent to steal. United States v- 
Nedley, 255 F.2d 350, 355-358 (C.A., 3d Cir. 1953), and cases cited 
therein. Like every element of the offense, specific intent must by 
proved by the prosecution beyond a reasonable doubt. Suspicion, even 
"grave suspicion," or the probability of an intent to steal is insuf- 
ficient. Scott v. United States, 98 U.S. App. D.C. 105, 232 F.2d 362 
(1956); Cooper _v. United States, 94 U.S. App. D.C. 343, 218 F.2d 39 
(1954); Curley v. United States, 81 U.S. App. D.C. 389, 160 F.2d 

229 (1946), cert. denied, 331 U.S. 837 (1947). In appellant's case 
not even probability was shown by the evidence. Since the Govern- 
ment thus failed to carry its burden, the robbery case should not 
have been allowed to go to the jury and the conviction cannot be 
sustained. 


— 


23/ Robbery under the District of Columbia statute means robbery in 
the commen-law sense. United States v. Mann, supra. See also 
United States v. Turley, 352 U.S. 407, 411 (1957). 


CONCLUSION 
: For the foregoing reasons, it is respectfully 
submitted that the District Court is in error and that this Court 
should reverse the judgment of conviction below and remand the case 


with instructions to enter a judgment of not guilty by reason of 


insanity; that the robbery conviction should be reversed outright; 


or that, at the very least, the case should be reversed and remanded 


with instructions to grant appellant a new trial. 


JACK MARSHALL STARK 
Attorney for Appellant 
(Appointed by this Court) 


